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SUMMARY OF RECOMMENDATIONS

The fight against the COVID-19 pandemic is an unprecedented challenge for

the entire world, including Georgia. The latter’s recent experience in combat-

ing the pandemic has exposed that its legislation governing such situations is
not ready to respond adequately to the challenges caused by the pandemic.

Although it was difficult to foresee that the COVID-19 pandemic would lead to

such extensive restrictive measures being taken by the Government of Geor-

gia, had a well-developed legislative framework been in place beforehand, it
would have helped to avoid some of the problems to have arisen related to
legality, lawfulness, and proportionality in practice.

In such an extraordinary situation, the Government of Georgia has quickly

formed a corresponding legal basis in a short period of time, but has also

taken practical steps in order to fight the COVID-19 pandemic effectively. At
the same time, this research has revealed the necessity of taking a number of
measures to effectively fight the pandemic in the future.

On the basis of this research, the following recommendations are issued:

a) to develop an appropriate legal framework for the imposition of human
rights restrictions not only in ordinary situations, but also in extraordinary
situations such as a state of emergency in order to fight epidemic/pan-
demic threats adequately without excessively impinging on human rights
and freedoms;

b) to reflectin the Law on Civil Safety, the Law on Public Health and other rel-

evant laws the situation regarding epidemics and pandemics, specifically

laying down the object, content, and limits of restrictions on human rights

(among others, the freedom of movement, the right to property, the free-

dom of assembly, and the right to education) that may be imposed during

epidemics and pandemics, and defining the powers and the limits of the
relevant authorities in restricting human rights in ordinary situations as
well;

to reflect in the Law on State of Emergency the situation with respect to

epidemics and pandemics, specifically laying down the object, content,

and limits of restrictions on human rights (among others, the freedom of
movement, the right to property, the freedom of assembly, and the right
to education) that may be imposed during epidemics and pandemics, and




d)

h)

defining the powers and the limits of the relevant authorities in restricting
human rights during a state of emergency;

to strictly adhere to the constitutional framework when restricting human
rights within a state of emergency, namely with regard to the right to ed-
ucation (Article 27 of the Constitution) and procedural rights (Article 31 of
the Constitution) that may not be restricted during a state of emergency;
to establish efficient judicial and administrative mechanisms for appeal
by which the lawfulness of placing a person in isolation is decided as soon
as possible (preferably within 48 or 72 hours), but definitely before the
period of isolation expires;

to provide persons placed in isolation with relevant information on ap-
pealing against the decision taken against them;

to lay down a longer, albeit not exhaustive, list of categories of persons
who may be put in self-isolation instead of quarantine such as pregnant
women and women who are breastfeeding, persons with underlying
health conditions, and persons older than 60 years of age in the Law on
Public Health;

to improve further the practice of providing the public with relevant ex-
planations and justifications for human rights restrictions imposed, in-
cluding on the proportionality of the relevant measures taken;

to withdraw the derogations made under Article 4 of the ICCPR and Arti-
cle 15 of the ECHR;

to establish sanctions for violations of the state of emergency regime un-
der the administrative and criminal legislation of Georgia only;

to bear in mind individual circumstances, seriousness of offences, and the
damage caused while establishing sanctions under national law for the
violation of state of emergency legislation and ordinary legislation; and
to establish relevant guarantees for effective judicial control over interfer-
ences in human rights by the Government and to lay down shorter terms
for the examination of appeals on the lawfulness and proportionality of
the decisions of the Government.




The world is still confronting a pandemic and crisis of an unprecedented scale.
After the first cases of the novel coronavirus (COVID-19) emerged in the Chi-
nese city of Wuhan, COVID-19 to spread rapidly across the world. On 30 Janu-
ary 2020, the WHO declared an international public health emergency, while
on 11 March 2020 the same organization declared a pandemic. Already by
early March 2020 the COVID-19 pandemic had affected over 190 countries
worldwide.! By the end of October 2020, there had been about 45 million
confirmed cases of infection and almost 1.2 million deaths, with a rising tra-
jectory at the time as well.? This devastating crisis has had a negative impact
on public health systems, economies, and labor markets. Looking further
ahead, the long-term impact of the pandemic is unpredictable.

In order to fight the pandemic, all countries have taken their own mea-
sures. Some countries have even declared a state of emergency. Some such
measures entailed derogations from human rights obligations while others
prescribed restrictions on human rights. The more drastic measures taken by
some countries to combat the spread of the virus impinged on a number of
human rights and freedoms. Indeed, some of these rights and freedoms have
been put under serious threat.

Bearing in mind the pandemic’s associated risks, Georgia, like many oth-
er countries, has imposed restrictions on human rights on the grounds that
doing so enables it to fight more effectively against the COVID-19 pandemic.

The main purposes of this research are to assess the compliance of hu-
man rights restrictions imposed by the Government of Georgia in the course
of fighting the pandemic with international and European human rights stan-
dards, including with respect to proportionality, and then to develop corre-
sponding recommendations and potential restrictions in order to balance the
meeting of emergency needs and the effective protection of human rights.

1 Report on the Measures Implemented by the Government of Georgia Against COVID-19, 2020, 5,
https://stopcov.ge/Content/files/COVID _RESPONSE _REPORT__ENG.pdf.

2 See the data of the WHO: https://bit.ly/3iQFgYy [visited: 12.10.20].




Although the main purpose of the research was to assess the human
rights restrictions imposed during the pandemic by the Government of Geor-
gia and to measure these against international and European human rights
standards, it also covers to some extent the problems directly related to the
protection of human rights, in particular the constitutionality of the restric-
tions and the legal obstacles hindering the efficient protection of human
rights during the pandemic.

Although human rights restrictions are governed by several international
and regional human rights treaties, this research focuses only on two treaties
relevant to Georgia: the International Covenant on Civil and Political Rights
(hereinafter, the ICCPR) adopted in the framework of the United Nations; and
the European Convention on Human Rights (hereinafter, the European Con-
vention or the ECHR) adopted in the framework of the Council of Europe.?

It is beyond the scope of this research to offer a detailed study of all
restrictions imposed by the Government of Georgia during the COVID-19 pan-
demic. There have been a number of restrictions imposed during the pan-
demic, some of which have had a greater effect on rights and freedoms, such
as the right to liberty and security, the freedom of movement, the freedom
of assembly, and the right to education. Therefore, the focus has been placed
only on those human rights to have been affected most significantly.*

In order to provide a comprehensive analysis of the measures taken by
the Government of Georgia during the COVID-19 pandemic, the research en-
compasses the period from January 2020 (when the Government of Georgia
took its first measures with respect to COVID-19) and mid-October 2020.° The
research analyzes not only the measures taken by the Government of Georgia
during the state of emergency, but also the measures imposed in other peri-
ods of the pandemic. Thus, the research covers the human rights restrictions
imposed in Georgia before, during, and after the state of emergency.

3 Although the focus of the research will be on the ICCPR and the ECHR, exceptionally, other human
rights documents will be discussed too.

Although the restrictions on economic activities were also imposed during the pandemic in Georgia,
it is beyond this research as it focuses on the rights and freedoms laid down in the ICCPR and the
ECHR.

5 Only minor amendments were made in the research after the middle of October 2020.




Although the research focuses primarily on human rights restrictions im-
posed during the pandemic, its conclusions and recommendations may be of
relevance, mutatis mutandis, to other extraordinary or state of emergency
situations.

The methodology of the research includes: desk reviews and research;
interviews with state actors and external observers; media monitoring; and
comparative analysis of international and European human rights standards
and state practice.

The author of the research would like to express his gratitude to the
OHCHR Field Presence in the South Caucasus, in particular Vladimir Shkol-
nikov, Senior Human Rights Adviser for the South Caucasus, and Besarion
Bokhashvili, Human Rights Officer, for their valuable support. Special grati-
tude also goes to the Administration of the Government of Georgia, in par-
ticular Natia Mezvrishvili, the Head of the Administration, Ana Buchukuri, the
Head of the Human Rights Secretariat, Anna Kvernadze, Head of the Policy
Planning and Coordination Department, and Lela Akiashvili, the Prime Min-
ister’s Advisor on Human Rights and Gender Equality, for their openness and
support in the process of preparing this research.



Before analyzing human rights restrictions under the ICCPR and the ECHR, it is
important to distinguish between, on the one hand, limitations (restrictions)
of human rights and derogations from human rights, on the other.®

The ICCPR and the ECHR provide for both limitations (restrictions) of
human rights and derogations from human rights. While human rights lim-
itations (restrictions) are usually imposed in ordinary situations, derogations
from human rights are allowed in extraordinary situations of public emergen-
cy or war. The Human Rights Committee has pointed out: “[d]erogation from
some Covenant obligations in emergency situations is clearly distinct from
restrictions or limitations allowed even in normal times under several provi-
sions of the Covenant.”’

As far as limitations (restrictions) of human rights are concerned, as
noted above, both human rights instruments provide for the conditions un-
der which limitations of certain human rights can be permitted. Limitations
of these rights may be justified by legitimate aims defined in an exhaustive
manner in the relevant articles of these two human rights instruments. For
example, the second paragraphs of a number of articles of the ECHR refer to
legitimate aims which may justify restrictions of these rights (Article 8 - right
to private and family life (e.g. protection of national security, public safety,
health, and rights and freedoms of others), Article 9 — freedom of thought,
conscience, and religion (e.g. protection of public safety, health, and rights
and freedoms of others), Article 10 — freedom of expression (e.g. protection
of national security, public safety, and health) and Article 11 — freedom of
assembly and association (e.g. protection of national security or public safety,
health, and rights and freedoms of others). Apart from this, limitations of hu-
man rights have to be “prescribed by law” and must be “necessary in a dem-

6 European Commission for Democracy Through Law, Rule of Law Checklist, Study No. 711/2013,
CDL-AD(2016)00, 18 March 2016, p. 13-14. See: https://www.venice.coe.int/webforms/documents/
default.aspx?pdffile=CDL-AD(2016)007-e.

7 General Comment No.29, State of Emergency (Article 4), International Covenant on Civil and Po-
litical Rights, CCPR/C/21/Rev.1/Add.11, 31 August, 2001, para. 4, https://www.refworld.org/do-
cid/453883fd1f.html.




ocratic society.” If a right enshrined in the relevant instruments is formulated
as an absolute one (for example, the prohibition of torture), then limitation
(restriction) may not be applied.®

Along with limitations (restrictions) of human rights under specific ar-
ticles, the ICCPR and the ECHR provide for derogations from human rights
obligations under Article 4 of the ICCPR and Article 15 of the ECHR. These
instruments stipulate the possibility of derogation only in exceptional circum-
stances such as public emergency or war. By derogation, states parties to the
ICCPR and the ECHR are allowed to temporarily reduce the scope of their hu-
man rights obligations.® No derogation is possible from absolute rights (as it is
the case with the prohibition of limitation of absolute rights).

If in the past, Article 4 of the ICCPR and Article 15 of the ECHR were in-
voked by states parties to these instruments to derogate from human rights
obligations in situations of, inter alia, civil disturbances, wars, and fighting
against terrorism, the COVID-19 pandemic has posed new challenges in the
form of striking a fair balance between effectively fighting against the pan-
demic to protect the health and lives of the population, and at the same time
protecting human rights and freedoms.

8 Opinion on the Protection of Human Rights in Emergency Situations, adopted by the Venice Com-

mission at its 66th Plenary Session (17-18 March, 2006), Opinion no. 359/2005, CDL-AD(2006)015,
4 April, 2006, paras. 2-3, https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=C-
DL-AD(2006)015.

Turkey - Opinion on Emergency Decree Laws N°s667-676 adopted following the failed coup of 15
July 2016, adopted by the Venice Commission at its 109th Plenary Session, 9-10 December 2016,
12 December 2016 Opinion No. 865/2016 CDL-AD(2016)037, para. 33, https://www.venice.coe.int/
webforms/documents/default.aspx?pdffile=CDL-AD(2016)037.




Along with national legislation, the protection of human rights and freedoms

during a state of emergency is governed by human rights treaties adopted at

universal and regional levels. These treaties stipulate that in extraordinary

situations of a state of emergency, states may derogate from their human

rights obligations.

The starting point for the analysis of the right of states to derogate from
their human rights obligations during a state of emergency is Article 4 of the
ICCPR and Article 15 of the ECHR, which are expressed in similar terms.*°

Article 4 of the ICCPR states the following:

Ill.

In time of public emergency which threatens the life of the nation
and the existence of which is officially proclaimed, the States Par-
ties to the present Covenant may take measures derogating from
their obligations under the present Covenant to the extent strictly
required by the exigencies of the situation, provided that such mea-
sures are not inconsistent with their other obligations under inter-
national law and do not involve discrimination solely on the ground
of race, colour, sex, language, religion or social origin.

No derogation from articles 6, 7, 8 (paragraphs | and 2), 11, 15, 16
and 18 may be made under this provision.

Any State Party to the present Covenant availing itself of the right of
derogation shall immediately inform the other States Parties to the
present Covenant, through the intermediary of the Secretary-Gen-
eral of the United Nations, of the provisions from which it has der-
ogated and of the reasons by which it was actuated. A further com-

1 The text of Article 15 of the ECHR is based on the draft article that later became Article 4 ICCPR.
Guide on Article 15 of the European Convention on Human Rights: Derogation in Time of Emer-
gency, 31 December 2019, European Court of Human Rights, p. 5. See: https://www.echr.coe.int/
Documents/Guide_Art_15 ENG.pdf.




munication shall be made, through the same intermediary, on the
date on which it terminates such derogation.”

Under Article 15 of the European Convention:

Ill.

In time of war or other public emergency threatening the life of the
nation any High Contracting Party may take measures derogating
from its obligations under this Convention to the extent strictly re-
quired by the exigencies of the situation, provided that such mea-
sures are not inconsistent with its other obligations under interna-
tional law.

No derogation from Article 2, except in respect of deaths resulting
from lawful acts of war, or from Articles 3, 4 (paragraph 1) and 7
shall be made under this provision.

Any High Contracting Party availing itself of this right of derogation
shall keep the Secretary General of the Council of Europe fully in-
formed of the measures, which it has taken and the reasons there-
fore. It shall also inform the Secretary General of the Council of
Europe when such measures have ceased to operate and the provi-
sions of the Convention are again being fully executed.”

In order to legitimately derogate from human rights obligations as
enshrined in Article 4 of the ICCPR and Article 15 of the ECHR, the states have
to satisfy three important requirements, namely:

a)
b)

c)

There must be an emergency that threatens the life of the nation;
A state may take measures derogating from obligations to the ex-
tent strictly required by the exigencies of the situation; and
Measures taken by a state must not be inconsistent with their other
obligations under international law.!

Each of these requirements is discussed below.

Both the ICCPR and the ECHR allow states parties to derogate from their hu-
man rights obligations in exceptional situations (“in time of war or other pub-

1 In addition, according to article 4(1) of the ICCPR, one of the conditions for the justifiability of any
derogation from the Covenant is that the measures taken do not involve discrimination solely on the
ground of race, colour, sex, language, religion or social origin.



lic emergency threatening the life of the nation” - ICCPR; “war or other pub-
lic emergency threatening the life of the nation” - ECHR). These exceptional
circumstances are defined as situations of war or other public emergencies
threatening the life of the nation.*?

Therefore, only an exceptional situation (as distinguished from an ordi-
nary situation) may justify a declaration of state of emergency and derogation
from human rights obligations. The main effect of a declaration of a state of
emergency is that the relevant state authorities may take certain measures,
including derogation from their human rights obligations, which would not be
acceptable under ordinary circumstances.

As the Human Rights Committee in its General Comment on State of
Emergency pointed out “[m]easures derogating from the provisions of the
Covenant must be of an exceptional ... nature.” It further noted that “the sit-
uation must amount to a public emergency which threatens the life of the
nation...”*

The European Court of Human Rights (ECtHR) in the case of Lawless v.
Ireland gave the following definition of a public emergency threatening the
life of the nation: “an exceptional situation or crisis of emergency which af-
fects the whole population and constitutes a threat to the organised life of the
community of which the State is composed.”**

In the case of Denmark, Norway, Sweden and the Netherlands v. Greece
(the “Greek case”), the European Commission of Human Rights pointed out
that in order to consider an exceptional situation as a “state of public emer-
gency” in the sense of Article 15 of the European Convention, it should have
the following characteristics: 1) it must be actual or imminent; 2) its effect
must involve the whole nation; 3) the continuance of the organized life of the
community must be threatened; 4) the crisis or danger must be exceptional,

Turkey - Opinion on Emergency Decree Laws N°s667-676 adopted following the failed coup of 15
July 2016, adopted by the Venice Commission at its 109th Plenary Session, 9-10 December 2016, 12
December 2016 Opinion No. 865 / 2016 CDL-AD(2016)037, para. 36, https://www.venice.coe.int/
webforms/documents/default.aspx?pdffile=CDL-AD(2016)037.

3 Ibid, para. 59.

General Comment No.29, State of Emergency (Article 4), International Covenant on Civil and Politi-
cal Rights, CCPR/C/21/Rev.1/Add.11, 31 August, 2001, para. 2.

% Lawless v. Ireland (no. 3), 1 July 1961, § 28, Series A no. 3.




in that the normal measures or restrictions, permitted by the Convention for
the maintenance of public safety, health and order, are plainly inadequate.*®

Even though neither the ICCPR nor the ECHR make reference to whether
an epidemic/pandemic can be considered as a type of public emergency, any
extraordinary situation meeting the above threshold would be categorized as
a public emergency.”’

Under Article 4 of the ICCPR and Article 15 of the ECHR, states parties may
take measures derogating from their human rights obligations “only to the
extent strictly required by the exigencies of the situation.”*® Measures taken
by states derogating from their human rights obligations should bear in mind
their predominant objective of the restoration of a state of normalcy where
full respect for human rights can again be secured.?

The requirement that states may derogate from human rights obliga-
tions shall be made “only to the extent strictly required by the exigencies of
the situation” is particularly important with regard to the proportionality and
duration of measures taken.

The Human Rights Committee has underscored that “the obligation to
limit any derogations to those strictly required by the exigencies of the situ-

16 Report of the Commission of 5 November 1969, Yearbook XlI, 1969, para. 153, see: https://hudoc.
echr.coe.int/eng#{%22itemid%22:[%22001-167795%22]}. Opinion on the Protection of Human
Rights in Emergency Situations, adopted by the Venice Commission at its 66th Plenary Session (17-
18 March, 2006), Opinion no. 359/2005, CDL-AD(2006)015, 4 April, 2006, para. 4, https://www.
venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2016)037.

17 Supra note 5, p. 493; J. Kosala, Rules on Emergency Powers in International Human Rights Treaties,
in: Human Rights and the Functioning of the Democratic Institutions in Emergency Situations: Pro-
ceedings of the UniDem Seminar, 1997, p. 114.

18 General Comment No.29, State of Emergency (Article 4), International Covenant on Civil and Po-
litical Rights, CCPR/C/21/Rev.1/Add.11, 31 August, 2001, para. 4, https://www.refworld.org/do-
cid/453883fd1f.html.

1 Turkey - Opinion on Emergency Decree Laws N°s667-676 adopted following the failed coup of 15
July 2016, adopted by the Venice Commission at its 109th Plenary Session, 9-10 December 2016, 12
December 2016 Opinion No. 865 / 2016 CDL-AD(2016)037, para. 36, https://www.venice.coe.int/
webforms/documents/default.aspx?pdffile=CDL-AD(2016)037.




ation reflects the principle of proportionality...”? Under this principle, mea-
sures taken by a state must be proportionate to the existing situation.?! The
state may derogate solely from the rights that cannot be properly protected
due to the existing situation. A state is prohibited from derogating from rights
to an extent greater than is strictly required by the exigencies of the situation.
If the situation does not require derogation from certain rights, but the state
has still derogated from them, this measure will be considered disproportion-
ate and, therefore, in violation of the relevant human rights obligations.

With regard to the principle of proportionality, the European Commis-
sion of Human Rights in the case Ireland v. United Kingdom declared that
a state cannot invoke the existence of an emergency situation to justify the
taking of any measures. The Commission pointed out that a state must spe-
cifically make a connection between the measure to be taken and the given
situation.??

The principle of proportionality requires that states parties “provide
careful justification not only for their decision to proclaim a state of emergen-
cy but also for any specific measures based on such a proclamation.”? As the
Human Rights Committee has pointed out: “[i]f States purport to invoke the
right to derogate from the Covenant ... they must be able to justify not only
that such a situation constitutes a threat to the life of the nation, but also that
all their measures derogating from the Covenant are strictly required by the
exigencies of the situation.”?*

For example, if a state derogates from the freedom of movement, this
measure should be justified by the risk of spreading coronavirus. There should
be a direct link between the risk (spread of coronavirus) which the state tries
to prevent and the measure taken (prohibition of the freedom of movement).

2 General Comment No.29, State of Emergency (Article 4), International Covenant on Civil and Po-
litical Rights, CCPR/C/21/Rev.1/Add.11, 31 August, 2001, para. 4, https://www.refworld.org/do-
cid/453883fd1f.html.

21 F Jacobs, R. White, The European Convention on Human Rights, 1996, p. 320.

22 Commission Report, 25 January 1976, Yearbook 19, p. 588.

3 General Comment No.29, State of Emergency (Article 4), International Covenant on Civil and Po-
litical Rights, CCPR/C/21/Rev.1/Add.11, 31 August, 2001, para. 5, https://www.refworld.org/do-
cid/453883fd1f.html.

2 Ibid.




Pertinently, without taking such a measure, there may increase the risk of
spreading coronavirus with damaging consequences.

Even during a state of emergency, the severity of the situation may
change to some extent. The principle of proportionality is thus equally appli-
cable to these changing circumstances. The measures taken by a state that
were “strictly required” at the beginning of a state of emergency situation,
may turn out to be inadequate (too strict or too weak) if the situation chang-
es.?” Therefore, on the basis of the principle of proportionality, the given state
should adapt its measures to the situation at the relevant time.

Another important requirement that states parties should meet relates
to the duration of a public emergency and of the derogation. A public emer-
gency is an exceptional situation, and is also temporary. Thus, when the situa-
tion eases and no longer constitutes a threat to the life of the nation, the der-
ogations from human rights obligations must be terminated. As it has been
noted above: “the most important characteristic of any emergency regime
is its temporary character.”?® Derogation may last for as long as it is “strictly
required by the exigencies of the situation.”?” Moreover, derogation from hu-
man rights obligations may not last longer than the state of emergency itself.?

States parties to human rights treaties have a margin of discretion (appre-
ciation) to assess whether a public emergency exists and derogations from hu-

% P. van Dijk, G. J. H. van Hoof, Theory and Practice of the European Convention on Human Rights,

1998, p. 737; F. Jacobs, Emergency Situations: The Practice of the Organs of the European Con-

vention on Human Rights, in : Human Rights and the Functioning of the Democratic Institutions in

Emergency Situations: Proceedings of the Unidem Seminar, 1997, p. 135.

Turkey - Opinion on the Provisions of the Emergency Decree-Law N° 674 of 1 September 2016

which concern the exercise of Local Democracy, adopted by the Venice Commission at its 112th

Plenary Session (Venice, 6-7 October 2017), CDL-AD(2017)021, Opinion No. 865/2016, 12 Decem-

ber, 2016, para. 78, https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=C-

DL-AD(2016)037-e.

27 Qpinion on the Protection of Human Rights in Emergency Situations, adopted by the Venice Com-
mission at its 66th Plenary Session (17-18 March, 2006), Opinion no. 359/2005, CDL-AD(2006)015,
4 April, 2006, para. 5, https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=C-
DL-AD(2016)037.

28 QOpinion on the Draft Constitutional Law on “Protection of the Nation” of France adopted by the Ven-
ice Commission at its 106th Plenary Session (Venice, 11-12 March 2016), CDL-AD(2016)006, Opin-

ion No. 838/2016, 14 March, 2016, para. 65, https://www.venice.coe.int/webforms/documents/
default.aspx?pdffile=CDL-AD(2016)006-€.




man rights obligations are needed. The European Court in the case of Ireland
v. the United Kingdom pointed out that “[i]t falls in the first place to each Con-
tracting State, with its responsibility for “the life of [its] nation” to determine
whether that life is threatened by a “public emergency” and, if so, how far it is
necessary to go in attempting to overcome the emergency. By reason of their
direct and continuous contact with the pressing needs of the moment, the
national authorities are in principle in a better position than the international
judge to decide both on the presence of such an emergency and on the nature
and scope of derogations necessary to avert it. In this matter Article 15 para. 1
(art. 15-1) leaves those authorities a wide margin of appreciation.”*

In the same vein, the Venice Commission held: “It is for the national
authorities to assess, in view of the seriousness of the situation and taking
account of all the relevant factors, if and when there is a public emergency
threatening the existence of the nation and if a state of emergency needs to be
declared to combat it. Likewise, it is for the state authorities to decide on the
nature and extent of the derogations needed to overcome the emergency.”’*

However, although states have a margin of discretion in this area, their
powers are not unlimited and the ECtHR and the Human Rights Committee
(HRC) exercise some supervision over them.?' As the ECtHR noted in the case
of Ireland v. the United Kingdom it “is empowered to rule on whether the
States have gone beyond the “extent strictly required by the exigencies” of
the crisis.”*2

The case-law of the ECtHR illustrates that there are different factors it
takes into consideration in determining whether a state has gone beyond
what is strictly required by the exigencies of the situation,® including:

2 Para. 207, 18 January 1978. See also Brannigan and McBride v. United Kingdom, Series A no. 258-B,
26 May, 1993, para. 43. See also recent case Alparslan Altan v. Turkey, 16 April 2019, para. 116.

30 Turkey - Opinion on the Legal Framework governing Curfews, adopted by the Venice Commission
at its 107" Plenary Session (Venice, 10- 11 June 2016), Opinion No. 842/2016, CDL- AD(2016)010
13 June 2016, para. 67. https:

DL-AD(2016)010-e.

31 Ibid., Brannigan and McBride v. United Kingdom, Series A no. 258-B, 26 May, 1993, para. 43.

32 Ppara. 207, 18 January 1978.

3 Paras. 20-21, Guide on Article 15 of the European Convention on Human Rights: Derogation in Time
of Emergency, 31 December 2019, European Court of Human Rights. See: https://www.echr.coe.int/
Documents/Guide_Art_15 ENG.pdf.




a) whether ordinary laws would have been sufficient to meet the dan-
ger caused by the public emergency;** b) whether the measures are a genu-
ine response to an emergency situation;* c) any attenuation in the measures
imposed;3 d) whether the measures were subject to safeguards;*” e) the im-
portance of the right at stake, and the broader purpose of judicial control
over interferences with that right;*® f) whether judicial control of the mea-
sures was practicable;* g) the proportionality of the measures and whether
they involved any unjustifiable discrimination;*® and h) whether the measure
was “lawful” and had been effected “in accordance with a procedure pre-
scribed by law.”#

A third element provided for both in the ICCPR and the ECHR is that the mea-
sures taken by a state shall not be inconsistent with its other obligations un-
der international law.

Of particular interest here is Article 4 of the ICCPR, which prohibits, in
times of emergency, derogation from more rights than the European Con-
vention. Specifically, besides the rights from which derogation is prohibited
under both international treaties, the ICCPR also prohibits derogation from
rights and freedoms such as: the freedom from imprisonment on the grounds
of inability to fulfil a contractual obligation (Article 11); the recognition as a
person before the law (Article 16); and the freedom of thought, conscience,
and religion (Article 18).

3 Lawless v. Ireland (no. 3), 1 July 1961, para. 36.

35 Alparslan Altan v. Turkey, 16 April 2019, para. 118.

3 Ireland v. the United Kingdom, 18 January 1978, para. 220.

37 Aksoy v. Turkey, 18 December 1996, paras. 79-84.

% Ibid., para. 76.

3 Ibid., para. 78.

4 A, and Others v. the United Kingdom, Grand Chamber, 19 February, 2009, para. 190.
“ Alparslan Altan v. Turkey, 16 April 2019, para. 116.



Thus, the state parties to the ECHR that are at the same time parties to
the ICCPR are not entitled to derogate from obligations under the above-men-
tioned three articles.*?

Although the ICCPR and the ECHR enshrine that in a time of public emergency
a state party may take measures derogating from its human rights obligations,
this right of a state is not absolute. Both instruments however stipulate that
certain rights and freedoms shall not be derogated.

Namely, the ICCPR stipulates that despite the exigencies of the situation,
the given state is prohibited from derogating from certain rights and free-
doms. Under the ICCPR, the rights and freedoms that shall not be derogated
from, even in a time of public emergency, are as follows:

Article 6 (right to life);

Article 7 (prohibition of torture);

Article 8, paragraphs 1 and 2 (prohibition of slavery and servitude);
Article 11 (prohibition of imprisonment on the grounds of inability
to fulfill a contractual obligation);

Article 15 (prohibition of holding someone guilty of any criminal
offence on account of any act or omission which did not constitute
a criminal offence);

Article 16 (recognition as a person before the law); and

Article 18 (freedom of thought, conscience, and religion).

Similar provisions are stipulated in the ECHR, prohibiting derogation
from certain rights and freedoms in a time of public emergency. In particular,
under the European Convention, rights and freedoms that shall not be dero-
gated from even in a time of public emergency are as follows:

Article 2 (right to life), except with respect to deaths resulting from
lawful acts of war;

42 Paras. 23-25, Guide on Article 15 of the European Convention on Human Rights: Derogation in Time
of Emergency, 31 December 2019, European Court of Human Rights. See: https://www.echr.coe.int/
Documents/Guide_Art_15_ENG.pdf.




Article 3 (prohibition of torture or inhuman or degrading treatment
or punishment);

Article 4, paragraph 1 (prohibition of slavery and servitude); and
Article 7 (prohibition of punishment without law).*®

As noted above, it is clear that the ICCPR prohibits derogation from more
rights and freedoms than the ECHR.

The fact that these instruments stipulate that certain rights and freedoms
may not be derogated from in a time of public emergency, means that they
are so fundamental (for example, prohibition of torture) that the states are
not free to derogate from them even when the situation is extremely difficult.

Both the ICCPR and the ECHR provide for the procedural requirements for
derogations from relevant rights and freedoms.* States availing themselves
of this right of derogation have to comply with the procedural conditions fore-
seen under Article 4(3) of the ICCPR and Article 15(3) of the ECHR.

Article 4(3) of the ICCPR requires that the relevant state shall “immedi-
ately” inform the UN Secretary General of the provisions from which it has
derogated and of its reasons for doing so. Under the ICCPR, the state par-
ty also has an obligation to notify the UN Secretary General on the date on
which the given state has terminated such derogation.

The ECHR imposes upon states a similar obligation, when a state avails
itself of the right of derogation, to keep the Secretary General of the Council
of Europe fully informed of the measures which it has taken and the reasons
therefor. It shall also inform the Secretary General of the Council of Europe

4 Additional protocols to the ECHR also contain clauses prohibiting derogation from certain rights
contained in them, namely, Protocol No. 6 (the abolition of the death penalty in time of peace and
limiting the death penalty in time of war), Protocol No. 7 (ne bis in idem principle, as contained
in Article 4 of that protocol) and Protocol No. 13 (the complete abolition of the death penalty).
Para. 28, Guide on Article 15 of the European Convention on Human Rights: Derogation in Time of
Emergency, 31 December 2019, European Court of Human Rights. See: https://www.echr.coe.int/
Documents/Guide_Art_15_ENG.pdf.

4 General Comment No.29, State of Emergency (Article 4), International Covenant on Civil and Politi-
cal Rights, CCPR/C/21/Rev.1/Add.11, 31 August, 2001, para. 17.




once such measures have ceased to operate and the provisions of the Con-
vention are again being fully executed.

Neither the ICCPR nor the ECHR set a specific time-frame within which
the Secretary General of the United Nations and the Secretary General of the
Council of Europe have to be informed about the existence of a public emer-
gency.

However, practice has clarified the time-frame for providing information
about such a situation. In the Lawless case, the ECtHR has stated that the
information on measures taken by a state shall be notified “without delay”
to the Secretary General of the Council of Europe. Nevertheless, notification
sent 12 days after the commencement of such measures was considered by
the Court as consistent with the requirements of the Convention.** In the
Greek case, a notification sent to the Secretary General of the Council of Eu-
rope four months after the commencement of measures was considered by
the European Commission to be a failure to meet the time-frame requirement
of the Convention.*

4 Judgement of 1 July 1961, A. 3, p. 62.
% Report of 5 December 1969, Yearbook XlI, 1969, 43. see also supra note 1, p. 371.




With states confronting a pandemic and crisis of an unprecedented scale, in-
ternational and regional institutions have been prompted to provide assis-
tance to states in responding to the existing challenges with due consider-
ation given to human rights.

This research will thus focus on the response of the United Nations and
the Council of Europe to the pandemic.*” Although this research limits itself
only to these particular institutions, bearing in mind the enormous work car-
ried out during the past few months within these institutions (leaving aside
the work of other intergovernmental and non-governmental organizations),
even the measures taken within these institutions may not be considered ex-
haustively.*® The research will thus deal only with the most important steps
taken by these institutions.*

47 Useful research was prepared by the OSCE on the COVID-19 pandemic. See: OSCE Human Dimen-
sion Commitments and State Responses to the Covid-19 Pandemic, 2020, https://www.osce.org/
files/f/documents/e/c/457567_0.pdf.

As International Justice Resource Center has pointed out “[t]he 56 United Nations special proce-
dures, 10 U.N. human rights treaty bodies, three principal regional human rights systems (each
with various components), and their respective “parent” intergovernmental organizations have
collectively put out more than 150 statements on respecting human rights during the pandemic
since late February.” See: https://www.justsecurity.org/70170/mapping-the-proliferation-of-hu-
man-rights-bodies-guidance-on-covid-19-mitigation/.

48

4 Among other bodies and agencies within the United Nations, only the UN human rights treaty bod-

ies adopted a number of guidance notes, advice documents, statements and press releases. See,
Compilation of statements by human rights treaty bodies in the context of COVID-19, OHCHR, 27
July, 2020. https://www.ohchr.org/Documents/HRBodies/TB/COVID19/External _TB_statements
COVID19.pdf; UN Special Procedures mandate holders carried out an impressive work and formu-
lated advice in connection with the emergency. As of 7 August 2020, they issued 92 press releases,
12 guidance and other tools and 17 reports to HRC/GA are planned or presented. See: https://www.
ohchr.org/EN/HRBodies/SP/Pages/COVID-19-and-Special-Procedures.aspx




The HRC* and the UN Office of the High Commissioner for Human Rights
(OHCHR)** have adopted important documents on derogations from the ICCPR
aimed at clarifying the human rights obligations of states when responding to
the COVID-19 crisis.>?

The need to clarify the obligations of states parties has been underscored
in the statement of the HRC pointing out that while some states have notified
the Secretary General of the United Nations of their intent to derogate from
their human rights obligations, as required by Article 4 of the ICCPR, many
states parties to the ICCPR have “resorted to emergency measures...without
formally submitting a notification of derogation.”>?

The HRC has noted that in the face of the COVID-19 pandemic, states par-
ties must take effective measures to protect the right to life and health of all
individuals and recognized that such measures may, in certain circumstances,
result in limitations (restrictions) in the enjoyment of individual rights guar-
anteed by the Covenant. However, the HRC reiterated that the states parties
confronting the threat of widespread contagion may, on a temporary basis,
resort to exceptional emergency powers and invoke their right of derogation
from the Covenant under Article 4 provided that it is required to protect the
life of the nation.

The OHCHR has noted that even if a state declares a public emergen-
cy, permitting it to derogate from certain rights, such derogation should be
avoided when the situation can be adequately dealt with by establishing pro-
portionate restrictions or limitations on these rights.>*

The treaty body responsible for monitoring the implementation of the ICCPR.

The leading UN entity responsible for promoting and protecting human rights in all UN Member

States.

2 https://www.ohchr.org/Documents/HRBodies/CCPR/COVIDstatementEN.pdf Human Rights Com-
mittee, Statement on derogations from the Covenant in connection with the COVID-19 pandemic;
UN Doc. CCPR/C/128/2, 30 April 2020, para. 1; Emergency Measures and COVID-19: Guidance, 27
April, 2020, https://www.ohchr.org/Documents/Events/EmergencyMeasures_COVID19.pdf.

53 https://www.ohchr.org/Documents/HRBodies/CCPR/COVIDstatementEN.pdf Human Rights Com-

mittee, Statement on derogations from the Covenant in connection with the COVID-19 pandemic;
UN Doc. CCPR/C/128/2, 30 April 2020, para. 1.

5 Emergency Measures and COVID-19: Guidance, 27 April, 2020, https://www.ohchr.org/Documents/
Events/EmergencyMeasures_COVID19.pdf.




In line with what the HRC has noted, the OHCHR has underscored that
“[e]ven without formally declaring states of emergency, States can adopt ex-
ceptional measures to protect public health that may restrict certain human
rights. These restrictions must meet the requirements of legality, necessity
and proportionality, and be non-discriminatory.”*

The HRC in its guidance reminded the states of the requirements under
Article 4 of the ICCPR when states decide to derogate from their obligations in
a situation of emergency threatening the life of the nation based on Article 4
of the Covenant. On the basis of Article 4 of the ICCPR, the HRC reiterates six
specific requirements that states must comply with if they want to derogate
from their human rights obligations. Specifically, states must: 1) proclaim a
state of emergency; 2) formally notify the UN Secretary General of their intent
to derogate; 3) ensure that derogation measures meet strict tests of necessity
and proportionality; 4) ensure that derogation measures do not interfere with
other international human rights obligations; 5) guarantee that derogation
measures are applied in a manner that is not discriminatory; and 6) uphold
non-derogable rights.>®

The HRC further underscores that states have an obligation under Arti-
cle 4 of the ICCPR to notify the UN Secretary General of “provisions derogat-
ed from and the reasons for the derogation,” including the text of the legis-
lation adopted, and must again notify the UN Secretary General when the
derogation period ends.>” The obligation to notify the UN Secretary General
is equally applicable when a state extends the derogation or terminates the
derogation.*®

Along with providing the UN Secretary General with the relevant infor-
mation about emergency measures taken, the OHCHR focuses on the need

5 UN Doc. CCPR/C/128/2, 30 April 2020, para. 1; Emergency Measures and COVID-19: Guidance, 27
April, 2020, https://www.ohchr.org/Documents/Events/EmergencyMeasures_COVID19.pdf.
6 https://www.ohchr.org/Documents/HRBodies/CCPR/COVIDstatementEN.pdf, Human Rights Com-

mittee, Statement on derogations from the Covenant in connection with the COVID-19 pandem-
ic; UN Doc. CCPR/C/128/2, 30 April 2020, para. 1. https://ijrcenter.org/2020/04/29/ohchr-hu-
man-rights-committee-address-derogations-during-covid-19/

57 https://www.ohchr.org/Documents/HRBodies/CCPR/COVIDstatementEN.pdf, Human Rights Com-

mittee, Statement on derogations from the Covenant in connection with the COVID-19 pandemic;
UN Doc. CCPR/C/128/2, 30 April 2020, para. 2(a).

8 Ibid.




to “inform the affected population of the exact substantive, territorial and
temporal scope of the application of the state of emergency and its related
measures. Sufficient information about emergency legislation and measures
should be communicated swiftly and in all official languages of the State, as
well as in as many other languages widely spoken in the country as possible,
and in an accessible manner so the public at large is aware of the new legal
rules and can conduct themselves accordingly.”*®

The OHCHR’s guidance draws special attention to providing the popu-
lation with relevant information. It notes that “[r]elevant information on the
COVID-19 pandemic and response should reach all people, without exception.
This requires making information available in readily understandable formats
and languages, including indigenous languages and those of national, ethnic
and religious minorities, and adapting information for people with specific
needs, including the visually- and hearing-impaired, and reaching those with
limited or no ability to read or with no internet access.”®°

In the context of COVID-19, the HRC pointed out that “[d]erogating mea-
sures may deviate from the obligations set out by the Covenant only to the
extent strictly required by the exigencies of the public health situation. Their
predominant objective must be the restoration of a state of normalcy, where
full respect for the Covenant can again be secured.” The Committee also noted
that “[d]erogations must, as far as possible, be limited in duration, geographi-
cal coverage and material scope, and any measures taken, including sanctions
imposed in connection with them, must be proportional in nature.”®!

The HRC has further noted that “[w]here possible, and in view of the
need to protect the life and health of others, States parties should replace
COVID-19-related measures that prohibit activities relevant to the enjoyment
of rights under the Covenant with less restrictive measures that allow such ac-
tivities to be conducted, while subjecting them as necessary to public health

%9 Emergency Measures and COVID-19: Guidance, 27 April, 2020, https://www.ohchr.org/Documents/
Events/EmergencyMeasures_COVID19.pdf.

8 https://www.ohchr.org/EN/NewsEvents/Pages/COVID19Guidance.aspx.

61 https://www.ohchr.org/Documents/HRBodies/CCPR/COVIDstatementEN.pdf Human Rights Com-

mittee, Statement on derogations from the Covenant in connection with the COVID-19 pandemic;
UN Doc. CCPR/C/128/2, 30 April 2020, para. 2(b).




requirements, such as physical distancing.” A similar approach has been tak-
en by the OHCHR that has pointed out that a state’s derogation legislation
and measures must be the “least intrusive to achieve the stated public health
goals” and provide safeguards that guarantee the return to normal laws when
the given emergency situation is over.®

The HRC has made an important statement about when states should
not derogate from the Covenant’s obligations. Namely, the Committee noted
that “States parties should not derogate from Covenant rights ... when they
are able to attain their public health or other public policy objectives by in-
voking the possibility to restrict certain rights.”®® For example, restrictions on
the rights to freedom of movement (Article 12), freedom of expression (Arti-
cle 19), and peaceful assembly (Article 21) should comply with the limitation
clauses set out in those ICCPR articles, without relying on a derogation from
those articles.®

A similar view has been expressed by the OHCHR in its document. Name-
ly, it pointed out that “[s]Jome rights, such as freedom of movement, freedom
of expression or freedom of peaceful assembly may be subject to restrictions
for public health reasons, even in the absence of a state of emergency.”%

In the same context, the UN Special Rapporteur on the protection and
promotion of the right to freedom of opinion and expression has reiterat-
ed this view, stating that “Article 19(3) already provides sufficient grounds
for necessary and proportionate restrictions of article 19(2) rights, to pro-
tect public health.”®® The Special Rapporteur further explained that “even
in the context of a declared public emergency which threatens the life of

62 Emergency Measures and COVID-19: Guidance, 27 April, 2020, https://www.ohchr.org/Documents
Events/EmergencyMeasures_COVID19.pdf.

8 https://www.ohchr.org/Documents/HRBodies/CCPR/COVIDstatementEN.pdf, Human Rights Com-

mittee, Statement on derogations from the Covenant in connection with the COVID-19 pandemic;

UN Doc. CCPR/C/128/2, 30 April 2020, para. 2(c).
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%  Emergency Measures and COVID-19: Guidance, 27 April, 2020, https://www.ohchr.org/Documents/
Events/EmergencyMeasures_COVID19.pdf.

% Report of the Special Rapporteur on the promotion and protection of the right to freedom of opin-
ion and expression: Disease pandemics and the freedom of opinion and expression, UN Doc. A/
HRC/44/49, 23 April 2020, para. 17. https://undocs.org/A/HRC/44/49
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the nation, measures derogating from a State party’s obligations under the
Covenant must be limited to the extent strictly required by the exigencies of
the situation.”®’

Both the UN Special Rapporteur and the HRC have noted that the right
to freedom of expression is an important safeguard “for ensuring that States
parties resorting to emergency powers in connection with the COVID-19 pan-
demic comply with their obligations under the Covenant.”%®

As stated in Article 4 of the ICCPR, the HRC reiterated that derogation
measures must not discriminate on any grounds or violate other state obliga-
tions under international law.%

The HRC also stated that there are certain ICCPR provisions that states
can never derogate from. These are: the right to life (Article 6); the prohi-
bition of torture or cruel, inhuman, or degrading treatment (Article 7); the
prohibition of slavery, slave trade, and servitude (Article 8); the right to not be
imprisoned merely on the grounds of inability to fulfil a contractual obligation
(Article 11); the right to not be found guilty of a criminal offence that did not
constitute a criminal offence when it was committed (Article 15); the right to
recognition as a person before the law (Article 16); and, the right to freedom
of thought, conscience, and religion (Article 18).7°

The OHCHR reminded states that the enforcement of exceptional mea-
sures must also comply with the principle of proportionality and must not be
“imposed in an arbitrary or discriminatory way.”’* The OHCHR further noted
that measures taken against the COVID-19 outbreak must not involve discrim-
ination on any grounds.”?

5 Ibid.

% See Human Rights Committee, Statement on derogations from the Covenant in connection with the

COVID-19 pandemic, 24 April 2020, para. 2(f).

% https://www.ohchr.org/Documents/HRBodies/CCPR/COVIDstatementEN.pdf, Human Rights Com-
mittee, Statement on derogations from the Covenant in connection with the COVID-19 pandemic;
UN Doc. CCPR/C/128/2 30 April 2020, para. 2(d).

covid-19/
7L Emergency Measures and COVID-19: Guidance, 27 April, 2020, https://www.ohchr.org/Documents/

Events/EmergencyMeasures COVID19.pdf.
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Among other issues raised by the OHCHR in its guiding document, it fo-
cused on penalties for violations of extraordinary measures. The OHCHR noted
that “[s]tates must enforce any exceptional measures humanely, respecting
the principle of proportionality when imposing penalties for violations and en-
sure that penalties are not imposed in an arbitrary or discriminatory way. For
example, persons with disabilities or victims of domestic violence, should not
be subjected to penalties should they violate COVID-19 emergency measures
to protect themselves.””® It also noted that “[f]ines should be commensurate
to the seriousness of the offence committed. In assessing the appropriate sum
of a fine, consideration should be given to the individual circumstances, includ-
ing gender-specific impacts. This is particularly relevant for jobless people or
those not generating income because of the emergency measures.” 7

A number of activities are carried out within the Council of Europe to help
states in fighting the COVID-19 pandemic and to guide them to ensure full
respect of relevant human rights standards.” This research aims to focus on
only some of the activities conducted within the organization rather than
making a full review of these activities.

On 7 April 2020, the Secretary General of the Council of Europe pub-
lished an information document entitled “Respecting Democracy, Rule of Law
and Human Rights in the Framework of the COVID-19 Sanitary Crisis: A Toolkit
for Member States.”’® The purpose of this document is “to provide govern-
ments with a toolkit for dealing with the present unprecedented and massive
scale sanitary crisis in a way that respects the fundamental values of democ-
racy, rule of law and human rights.”””

3 Ibid.

7 Ibid.

7> See the section on the Council of Europe: https://bit.ly/322J5na [visited: 24.07.20].

6 SG/Inf(2020)11. https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-of-law-and-human-
rights-in-th/16809e1f40.

Secretary General of Council of Europe, Respecting Democracy, Rule of Law and Human Rights in the
Framework of the COVID-19 Sanitary Crisis: A Toolklt for Member States Information Document,
SG/Inf(2020)11, 7 April, 2020, https: -inf- -11- -
and-human-rights-in-th/16809e1f40.
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As the ECHR provides a basis for derogations from human rights obliga-
tions and restrictions of human rights, the Secretary General of the Council
of Europe reminds states of their obligations under the ECHR. The document
points out that different measures may be taken in response to the COVID-19
threat, namely, “[w]hile some restrictive measures adopted by member states
may be justified on the ground of the usual provisions of the European Con-
vention on Human Rights (Convention) relating to the protection of health
(see Article 5 paragraph 1le, paragraph 2 of Articles 8 to 11 of the Convention
and Article 2 paragraph 3 of Protocol No. 4 to the Convention), measures
of exceptional nature may require derogations from the states’ obligations
under the Convention.””® Therefore, “[i]t is for each state to assess whether
the measures it adopts warrant such a derogation, depending on the nature
and extent of restrictions applied to the rights and freedoms protected by the
Convention.””®

The states parties to the ECHR should meet the formal requirements
under Article 15, para. 3 of the Convention, namely the Secretary General
of the Council of Europe must be fully informed of the measures taken, of
the reasons therefor, and of the moment at which these measures cease to
operate.?°

The document reiterates the peremptory rules under which “certain
convention rights do not allow for any derogation: the right to life, except
in the context of lawful acts of war (Article 2), the prohibition of torture and
inhuman or degrading treatment or punishment (Article 3), the prohibition of
slavery and servitude (Article 481) and the rule of “no punishment without
law” (Article 7). There can be no derogation from abolishment of death pen-

8 Ibid, p.2.
7 Ibid, p.2. The European Court of Human Rights (ECtHR) has granted states a wide margin of appre-
ciation in this field: “It falls in the first place to each Contracting State, with its responsibility for ‘the
life of [its] nation’, to determine whether that life is threatened by a ‘public emergency’ and, if so,
how far it is necessary to go in attempting to overcome the emergency. By reason of their direct and
continuous contact with the pressing needs of the moment, the national authorities are in principle
in a better position than the international judge to decide both on the presence of such an emergen-
cy and on the nature and scope of derogations necessary to avert it. In this matter Article 15§ 1{(...)
leaves those authorities a wide margin of appreciation.” (Ireland v. the United Kingdom, Judgment
of 18.01.1978, Series A No 25, para. 207.)

8 Ibid.




alty or the right not to be tried or punished twice (Protocols No. 6 and 13 as
well as Article 4 of Protocol No. 7).”%!

The document also gives guidance to states on the substantive human
rights standards. Although it is clear that the right to life and the prohibition
of torture and inhuman or degrading treatment or punishment may not be
derogated from in a time of public emergency, “[t]hey have consistently been
held to require positive obligations to protect people in state care against
deadly diseases and the ensuing suffering.”®? The positive obligation under
the ECHR requires that states parties to ensure an adequate level of medical
care for people deprived of their liberty.

In line with the ECtHR’s approach, the European Committee for the
Prevention of Torture (CPT) issued a statement of principles relating to the
treatment of persons deprived of their liberty in the context of the COVID-19
pandemic, noting that the need for an adequate level of medical care is ap-
plicable to various places, including police detention facilities, penitentiary
institutions, immigration detention centres, psychiatric hospitals, and social
care homes, as well as in various newly-established facilities or zones where
persons are placed in quarantine in the context of the COVID-19 pandemic.

The Convention also imposes a duty on states to inform the population
about the known risks which may endanger life and health, and about behav-
iors or measures to avoid them.?

The document also covers the right to liberty and security (Article 5) and
the right to a fair trial (Article 6) which may be affected during the COVID-19
pandemic.

Although Article 5.1(e) of the ECHR specifies that the prevention of the
spreading of infectious diseases is one of the grounds on which a person may
be deprived of his or her liberty, before resorting to such measures states are
expected to have in place the relevant legal basis and consider whether mea-

8 Ibid.
82 Ipid, p. 4.
8 |bid. See also Khudobin v. Russia, 26 October 2006.

84 European Court of Human Rights, Guerra and Others v. Italy, judgment of 19 February 1998, Reports
of Judgments and Decisions 1998-I, p. 227, para. 58 ; Oneryildiz v. Turkey [GC], no. 48939/99, 30
November 2004.



sures amounting to deprivation of liberty are strictly necessary compared to
less stringent alternatives.®

Although derogations under Article 15 of the ECHR may broaden the
range of permissible measures under Articles 5 and 6 of the Convention and
expand state authorities’ margin of manoeuvre in complying with certain time
limits and other ordinary procedural requirements, the fundamental prohibi-
tion of detention without legal basis or timely judicial review, and the need
to provide detainees with essential procedural safeguards (such as access to
a doctor, a lawyer, or next-of-kin) should in principle be observed in the pres-
ent circumstances. States also remain under a general obligation to ensure
that trials meet the fundamental requirement of fairness (such as equality of
arms) and respect the presumption of innocence, and ensure that no steps
are taken which would amount to an interference with the independence of
judges or of courts.®

The document also deals with the rights and freedoms guaranteed by
Articles 8, 9, 10, and 11 of the Convention. The restrictions of these rights and
freedoms may be applied in accordance with the second paragraphs of the
relevant articles. Various types of restrictions may be put in place by states in
the context of these rights, including the restriction of access to public places
of worship, public gatherings, and wedding and funeral ceremonies.?’

The document points out that “[ilt is for the authorities to ensure that
any such restriction, whether or not it is based on a derogation, is clearly es-
tablished by law, in compliance with relevant constitutional guarantees and
proportionate to the aim it pursues.”s®

In the context of privacy and data protection, the document focuses on
the usefulness of applying new technologies to monitor and track pandemics
and epidemics. However, this should be counter-balanced against the need to

Secretary General of Council of Europe, Respecting Democracy, Rule of Law and Human Rights in the
Framework of the COVID-19 Sanitary Crisis: A Toolkit for Member States, Information Document,
SG/Inf(2020)11, 7 April, 2020, p. 6, https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-
of-law-and-human-rights-in-th/16809e1f40.

8 Ibid.

87 Ibid.

8 Mehmet Hasan Altan v. Turkey, 20 March 2018; Lashmankin and Others v. Russia, 7 February 2017,
para. 434.




have respect for private life. In order to strike a balance between data protec-
tion standards and the public interest, including public health, the Data Pro-
tection Convention (Convention 108+) allows for exceptions to ordinary data
protection rules for a limited period of time and with appropriate safeguards
(e.g. anonymization).%°

The document also covers the prohibition of discrimination, which is
relevant in the context of the fight against the COVID-19 pandemic. As the
document states: “[w]hen assessing whether derogating measures were
“strictly required” under Article 15 of the Convention, the Court examines
whether the measures discriminate unjustifiably between different catego-
ries of persons.”*!

8 Modernised Convention for the Protection of Individuals with Regard to the Processing of Personal
Data (CETS 223).

% Secretary General of Council of Europe, Respecting Democracy, Rule of Law and Human Rights in the
Framework of the COVID-19 Sanitary Crisis: A Toolklt for Member States, Informatlon Document,
SG/Inf(2020)11, 7 April, 2020, p. 7, https:
of-law-and-human-rights-in-th/16809e1f40. See also https://rm.coe.int/covid19-joint-statement-

28-april/16809e3fd7.

%1 A. and Others v. the United Kingdom, Grand Chamber, 19 February 2009, paras. 182-190.




Since the outbreak of the COVID-19 pandemic, a number of states parties to
the ICCPR and the ECHR have declared a state of emergency and derogated
from their human rights obligations. In accordance with Article 4(3) of the
ICCPR and Article 15(3) of the ECHR, they have notified the Secretary General
of the United Nations and the Secretary General of the Council of Europe,
respectively, about their derogations from certain human rights obligations.
Ten out of 47 states parties to the ECHR, namely Albania, Armenia, Esto-
nia, Georgia, Latvia, North Macedonia, Moldova, Romania, San Marino, and
Serbia derogated from their obligations under the ECHR and its protocols.®?

The Government of Albania declared a state of natural disaster and noti-
fied the Secretary General of the Council of Europe on 31 March 2020 that it
derogated from Articles 8 and 11 of the Convention, as well as Articles 1 and
2 of Protocol No. 1 to the ECHR and Article 2 of Protocol No. 4 to the ECHR.
The measures adopted by the Government of Albania, among others, have
included the gradual restriction of air, land, and sea traffic, the suspension
of the education process, the establishment of quarantine procedures and
self-isolation, the restriction of assembly, manifestation, and gathering, the
restriction on the right of property, and a special regulation on public service
delivery and administrative proceedings.®

On 25 June 2020, the Government of Albania withdrew its derogations
and notified the Secretary General of the Council of Europe accordingly.®*

92 Notifications under Article 15 of the Convention in the context of the COVID-19 pandemic, status as
of 13 October 2020. See: https://bit.ly/36bZ507 [visited: 14.10.20].

Note Verbale of the Permanent Representation of the Republic of Albania to the Council of Europe,
31 March 2020. See: https://rm.coe.int/16809e0fe5 [visited: 12.09.20]. Later, Albania has extended
its derogations till 23 June 2020. See: https://rm.coe.int/16809e544b [visited: 12.09.20].

% https://rm.coe.int/16809ed2cc [visited: 12.09.20].




The Government of Armenia declared a state of emergency and noti-
fied the Secretary General of the Council of Europe on 19 March 2020 that
the restrictions/prohibitions imposed, among others, were on the freedom
of movement, the right to property, the right to assembly, and the freedom
of expression.®

On 16 September 2020, the Government of Armenia notified the Secre-
tary General of the Council of Europe that it had withdrawn its derogations.®®

The Government of Estonia declared an emergency situation and noti-
fied the Secretary General of the Council of Europe on 20 March 2020 that it
had derogated from Articles 5, 6, 8, and 11 of the ECHR, Articles 1 and 2 of
Protocol No. 1 to the ECHR, and Article 2 of Protocol No. 4 to the ECHR.®” The
restrictions adopted by the Government of Estonia, among others, included
switching to a remote form of studying at primary, basic, secondary, and vo-
cational schools as well as higher education establishments and universities,
the prohibition of gatherings, and restrictions on freedom of movement with-
in the country and international travel. A two-week quarantine for everyone
entering the country has also been imposed.

On 16 May 2020, the Government of Estonia notified the Secretary Gen-
eral of the Council of Europe that it had withdrawn its derogations.%

The Government of Georgia declared a state of emergency and notified
the Secretary General of the Council of Europe on 21 March 2020 that it der-
ogates from Articles 5, 8, and 11 of the ECHR, Articles 1 and 2 of Protocol No.
1 to the ECHR, and Article 2 of Protocol No. 4 to the ECHR.*® The measures

% Note Verbale of the Permanent Representation of the Republic of Armenia to the Council of Europe,
19 March 2020. See: https://rm.coe.int/16809cf885 [visited: 12.09.20]. The Government of Arme-
nia extended the state of emergency five times (each time for a month).

% https://rm.coe.int/16809f97a6 [visited: 12.09.20].

%7 Note Verbale of the Permanent Representation of Estonia to the Council of Europe, 20 March 2020.
See: https://rm.coe.int/16809cfa87 [visited: 12.09.20].

% Valid from 18 May 2020. See: https://rm.coe.int/16809e6409 [visited: 12.09.20].

% Note Verbale of the Permanent Representation of Georgia to the Council of Europe, 21 March 2020.
See: https://rm.coe.int/16809cff20 [visited: 12.09.20]. The derogation of Georgia was later extend-




adopted by the Government of Georgia, among others, included establish-
ing special rules of isolation and quarantine, the suspension of international
passenger air, land, and sea traffic, special regulations on passenger trans-
portation inside Georgia, the suspension of visits to penitentiary institutions,
special regulations on public service delivery and administrative proceedings,
the restriction of assembly, manifestation, and gathering, the establishment
of rules and conditions for education other than those established by the rel-
evant laws of Georgia, and restrictions on the right to property.

On 25 May 2020, the Government of Georgia notified the Secretary Gen-
eral of the Council of Europe that the state of emergency had expired, but the
Parliament adopted “special emergency legislation.”'® In the same notifica-
tion, the Government of Georgia submitted that “Georgia extends the dero-
gations from certain obligations under Articles 5, 6, 8, 11 of the Convention,
Articles 1 and 2 of Protocol No. 1 to the Convention, Article 2 of Protocol No.
4 to the Convention until 15 July 2020.”

It is notable that although Georgia notified the Secretary General of the
Council of Europe that the state of emergency had expired, the notification
also outlined extensions of the derogations under the ECHR by adding Article
6 of the ECHR to the original list of articles from which Georgia had made
derogations.

On 15 July 2020, the Government of Georgia issued another notification
extending the derogations previously made until 1 January 2021.1%

The Government of Latvia declared an emergency situation and noti-
fied the Secretary General of the Council of Europe on 15 March 2020 that
it derogates from Articles 8 and 11 of the ECHR, Article 2 of Protocol No. 1
to the ECHR, and Article 2 of Protocol No. 4 to the ECHR.¥2 Among the mea-
sures adopted by the Government of Latvia, in-class learning at schools was

ed for a month, till 22 May 2020.
10 https://rm.coe.int/16809e757c [visited: 12.09.20].
101 https://rm.coe.int/16809efedd [visited: 12.09.20].

192 Note Verbale of the Permanent Representation of the Republic of Latvia to the Council of Europe,
15 March 2020. See: https://rm.coe.int/16809ce9f2 [visited: 12.09.20].




suspended, access of third persons to hospitals, social care institutions, and
places of detention was restricted, all public events, meetings, and gatherings
were cancelled and prohibited, and movement of persons was restricted.

On 14 May 2020, the Government of Latvia informed the Secretary Gen-
eral of the Council of Europe that it had withdrawn its derogation from Arti-
cle 11 of the ECHR, but the rest of its derogations remained in place.'® Fur-
thermore, on 2 June 2020, the Government of Latvia withdrew its derogation
from Article 2 of Protocol No. 1 to the ECHR on the right to education, namely
with regard to the necessity to continue the remote education process.*

On 9 June 2020, the Government of Latvia withdrew its remaining der-
ogations and notified the Secretary General of the Council of Europe accord-
ingly.%

The Government of North Macedonia declared a state of emergency and
notified the Secretary General of the Council of Europe on 1 April 2020 that
it had derogated from Articles 8 and 11 of the ECHR, Article 2 of the Protocol
No. 1 to the ECHR, and Article 2 of Protocol No. 4 to the ECHR.® The re-
strictions imposed by the Government of North Macedonia included, among
others, the suspension of regular classroom instruction in primary, second-
ary, and vocational schools and universities (replaced by distance/home
learning), the restriction of public assemblies, the cancellation of all public
events, meetings, and gatherings, closing museums, theatres, and cinemas,
the cancellation of performances and conferences, the suspension of interna-
tional passenger air traffic, the establishment of special rules on isolation and
state-organized quarantine for citizens entering the country’s territory, a ban
on (and special regime for) movement on the territory of the country, as well
as additional movement restrictions.’

103 https://rm.coe.int/16809e5d16 [visited: 12.09.20].
104 https://rm.coe.int/16809e9273 [visited: 12.09.20].
105 https://rm.coe.int/16809ea746 [visited: 12.09.20].

1% Note Verbale of the Permanent Representation of the Republic of North Macedonia to the Council
of Europe, 1 April 2020. See: https://rm.coe.int/16809e1288 [visited: 12.09.20].
7" Ibid.




After a few extensions of the state of emergency and derogations from
certain articles of the ECHR, on 29 June 2020, the Government of North Mace-
donia issued a notification that it had withdrawn its derogations.'®

The Government of Moldova declared a state of emergency and notified
the Secretary General of the Council of Europe on 18 March 2020 that it had
derogated from Article 11 of the Convention, Article 2 of the Protocol No. 1 to
the ECHR, and Article 2 of Protocol No. 4 to the ECHR.'® The notification stated
that “the measures already in force or envisaged to be gradually implemented
entail or may entail restrictions to fundamental rights and liberties, inter alia, by
way of establishing a special regime of entry and exit from the country, a special
regime of movement on the territory of the Republic of Moldova, suspending
the activity of educational establishments, introducing the quarantine regime,
prohibiting meetings, public demonstrations and other mass gatherings.”1°

On 19 May 2020, the Government of Moldova issued a notification that
it had withdrawn its derogations.!!!

The Government of Romania declared a state of emergency and con-
veyed its notification to the Secretary General of the Council of Europe on 18
March 2020 that it had derogated from its obligations under the ECHR.}? The
measures adopted by the Government of Romania, among others, included
restrictions on the freedom of movement, the right to private and family life,
the right to education, freedom of assembly, and the right to property.!?

After a number of notifications on the introduction of new restrictions
during the state of emergency, on 15 May 2020, the Government of Romania

108 https://rm.coe.int/16809ee0al [visited: 12.09.20].

199 Note Verbale of the Permanent Representation of the Republic of North Macedonia to the Council
of Europe, 1 April 2020. See: https://rm.coe.int/16809cf9a2 [visited: 12.09.20].

10 Jpjd.

11 https://rm.coe.int/16809e6a12 [visited: 12.09.20].

12 Note Verbale of the Permanent Representation of Romania to the Council of Europe, 1 April 2020.
See: https://rm.coe.int/16809cee30 [visited: 12.09.20].

113 The Decree of the President of Romania on the establishment of the state of emergency in the terri-
tory of Romania, annexed to the Note Verbale of the Permanent Representation of Romania to the
Council of Europe. Ibid.




informed the Secretary General of the Council of Europe that the state of
emergency had ceased to be in force and that its derogations from the obliga-
tions under the ECHR had been withdrawn.**

The Government of San Marino declared a state of emergency and no-
tified the Secretary General of the Council of Europe on 10 April 2020 that it
had derogated from its obligations under the ECHR.11®

On 1 July 2020, the Government of San Marino notified the Council of
Europe Secretary General on the termination of the emergency and withdrew
the derogation from its obligations under the ECHR.

The Government of Serbia declared a state of emergency and provided
the relevant notification to the Secretary General of the Council of Europe on
6 April 2020 that it had derogated “from certain obligations provided for in
the European Convention on Human Rights.”*Y’

On 9 October 2020, the Government of Serbia notified the Secretary
General of the Council of Europe that the state of emergency had been re-
voked.®

Regarding the derogations made by states parties to the ICCPR, at least
20 states (Argentina, Armenia, Chile, Colombia, Dominican Republic, Ecua-
dor, El Salvador, Estonia, Ethiopia, Georgia, Guatemala, Kyrgyzstan, Latvia, Na-
mibia, Palestine, Paraguay, Peru, Romania, Senegal, and Thailand) out of 173
states parties to the ICCPR notified the Secretary General of the United Na-

114 https://rm.coe.int/16809e5ea6 [visited: 12.09.20].

115 Note Verbale of the Permanent Representation of San Marino to the Council of Europe, 10 April
2020. See: https://rm.coe.int/16809e2770 [visited: 12.09.20]. The Government of San Marino nei-
ther specified the measures which it took, nor the rights and freedoms from which it derogated.
However, in its further notification the Government of San Marino mentioned that it partially re-
duced the restrictive measures with regard to freedom of movement, assembly and association
and allows, where possible, the holding of remote meetings and the possibility to conduct religious
and funeral ceremonies. See the Note Verbale of 8 May 2020. See https://rm.coe.int/16809e520a
[visited: 12.09.20].

16 https://rm.coe.int/16809ef4e5 [visited: 12.09.20].

17 Note Verbale of the Ministry of Foreign Affairs of the Republic of Serbia, 6 April 2020. See: https://
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tions that they had derogated from certain provisions of the ICCPR.'* Accord-
ing to these notifications, most states parties declared a state of emergency,
while some states declared an emergency situation or a health emergency.

On the basis of a short overview of the derogations made by states par-
ties to the ECHR and the ICCPR, at least two conclusions may be drawn. Nota-
bly, only a small proportion of states parties to the ECHR and the ICCPR have
made derogations. Looking at the states parties to the ECHR, only 10 out of 47
states conveyed their notifications to the relevant international organizations
about the derogations from their human rights obligations, while for states
parties to the ICCPR this figure amounted to 20 out of 173 states.

Although the situation with the COVID-19 pandemic in many countries
worldwide has been difficult, some have not declared a state of emergency
in the sense of Article 4 of the ICCPR and Article 15 of the ECHR, but have
instead dealt with the pandemic under ordinary legislation (and not state of
emergency legislation), without the need to derogate from their internation-
al/European human rights obligations.

As far as the states parties to the ECHR are concerned, almost all states
have lifted their state of emergency and withdrawn their derogations from
their obligations under the ECHR. However, there is an exception here: de-
spite the fact that the state of emergency had long expired in Georgia, the
Government maintained (and even widened the scope of) derogations until 1
January 2021 (for details, see Chapter 12).

119 Depository Notifications by the Secretary General of the United Nations. See: https://treaties.un-

.org/Pages/CNs.aspx?cnTab=tab2&clang=_en [visited: 21.10.20]. Also: https://bit.ly/322xiFK [visit-
ed: 21.10.20].




Like the national laws of other countries, the legislation of Georgia stipulates
rules for declaring a state of emergency and taking extraordinary measures
during a state of emergency, including restrictions on human rights. The Con-
stitution of Georgia is particularly important in this regard as it not only de-
fines the circumstances in which the State may declare a state of emergency,
but it also determines the human rights and freedoms that may be restricted
during a state of emergency.

In particular, para. 2 of Article 71 of the Constitution of Georgia, which
lays down the circumstances and the procedures for declaring a state of
emergency, provides for the following:

“In cases of mass unrest, the violation of the country’s territorial integ-

rity, a military coup d’état, armed insurrection, a terrorist act, natural

or technogenic disasters or epidemics, or any other situation in which
state bodies lack the capacity to fulfil their constitutional duties normal-
ly, the President of Georgia shall, upon recommendation by the Prime

Minister, declare a state of emergency across the entire territory of the

country or in any part of it, and shall immediately present this decision to

Parliament for approval. The decision shall enter into force upon the an-

nouncement of the state of emergency. Parliament approves the decision

upon its assembly. If Parliament does not approve the decision following

a vote, it shall become null and void. Emergency powers shall only ap-

ply to the territory for which the state of emergency is declared.”

Para. 4 of Article 71 of the Constitution of Georgia defines the following
rights and freedoms that may be restricted or suspended during a state of
emergency:

“During a state of emergency or martial law, the President of Geor-

gia shall have the right to restrict by decree the rights listed in Ar-



ticles 13, 14, 15, 17, 18, 19, 21 and 26 of the Constitution across

the entire territory of Georgia or in any part of it. During a state of

emergency or martial law, the President of Georgia shall have the

right to suspend by decree Articles 13(2)-(6), 14(2), 15(2), 17(3), (5)

and (6), 18(2), 19(3) of the Constitution across the entire territory

of Georgia or in any part of it. The President of Georgia shall imme-

diately submit the decree provided for by this paragraph to Parlia-

ment for approval. A decree on the restriction of a right shall enter

into force upon its issuance, whereas a decree on the suspension of

a norm shall enter into force upon approval by Parliament...”

The President of Georgia has the right to restrict or suspend certain
rights and freedoms. Yet, the Constitution does not cover preconditions for
restricting or suspending certain rights and freedoms. Articles 13, 14, 15, 17,
18, 19, 21, and 26 of the Constitution may be restricted, while Articles 13(2)-
(6), 14(2), 15(2), 17(3), (5) and (6), 18(2), 19(3) of the Constitution may be
suspended. Although the rights and freedoms that may be restricted or sus-
pended partly coincide, the suspension of the rights and freedoms may be
imposed on only a limited number of human rights provisions. Pertinently,
the rules on entry into force of the restriction and suspension of human rights
differ. While the presidential decree prescribing restrictions enters into force
upon its issuance, the decree on suspension of human rights and freedoms
enters into force upon approval by the Parliament.

Article 71 of the Constitution of Georgia sets out several conditions for
declaring a state of emergency when the State may restrict or suspend certain
rights and freedoms. Under paragraph 2 of Article 71 of the Constitution, a
public emergency shall be declared in Georgia in cases of mass unrest, the
violation of the country’s territorial integrity, a military coup d’état, armed
insurrection, a terrorist act, natural or technogenic disasters or epidemics, or
any other situation in which state bodies lack the capacity to fulfil their con-
stitutional duties as normal. The Constitution directly refers to epidemics as a
basis for declaring a public emergency which leaves no doubt that epidemics
or pandemics, like COVID-19, may be sufficient grounds on which to declare
a state of emergency.




The basis for declaring a state of emergency is not exhaustive in the Con-
stitution as it generally indicates “other cases when the state authorities are
deprived of the opportunity of implementing their constitutional powers nor-
mally.”

The Constitution requires that the situation in which the State may de-
clare a state of emergency should be extraordinary. In other words, the situ-
ation, epidemiological or otherwise, should be challenging to such an extent
that the state authorities are unable to carry out their constitutional duties as
normal and, therefore, the State needs to take extraordinary measures which
necessitate the restriction/suspension of certain rights and freedoms.

Although the Constitution of Georgia defines a general framework for
declaring a state of emergency and corresponding measures, including hu-
man rights restrictions, that may be imposed, the specific regulations are stip-
ulated in the Law of Georgia on the State of Emergency.? This Law provides
a more precise definition of a state of emergency mentioned in the Constitu-
tion. Specifically, Article 1(1) of the Law points out that a state of emergency
is a “temporary measure” declared for the purpose of securing the safety of
the citizens of Georgia during, inter alia, “outbreaks of epidemic or, in other
cases when the state authorities are unable to exercise their constitutional
powers in normal manner.”*?! In addition, the Law defines that “the purpose
of the declaration of a state of emergency is the normalization of the situation
as soon as possible, and the restoration of law and order.”*??

Article 71(4) of the Constitution of Georgia defines the rights and freedoms
that may be restricted or suspended during a state of emergency. Under this
provision: “[d]uring a state of emergency, the President of Georgia shall have
the right to restrict by decree the rights listed in Articles 13, 14, 15, 17, 18, 19,

12017 October 1997. See: [https://matsne.gov.ge/ka/document/view/33472?publication=7].
121 Ipid.
122 |pid., Article 1(2).



21 and 26 of the Constitution across the entire territory of Georgia or in any
part of it.”

The rights and freedoms which may be restricted during a state of emer-
gency are as follows:

Human liberty (Article 13);

Freedom of movement (Article 14);

Rights to personal and family privacy, personal space, and privacy of
communication (Article 15);

Rights to freedom of opinion, information, mass media, and the in-
ternet (Article 17);

Rights to fair administrative proceedings, access to public informa-
tion, informational self-determination, and compensation for dam-
age inflicted by a public authority (Article 18);

Right to property (Article 19);

Freedom of assembly (Article 21); and

Freedom of labor, freedom of trade unions, right to strike, and free-
dom of enterprise (Article 26).

The Law of Georgia on the State of Emergency enshrines the specific
measures to carry out during the state of emergency. These measures include
both practical actions that are not directly related to the restrictions on hu-
man rights (e.g. intensified guarding of important facilities) and actions that
are aimed at restricting human rights. Under Article 4 of the Law, during a
state of emergency, the State has the right to take the following measures to
restrict human rights:

temporarily resettle citizens from districts that are dangerous to
live in, and at the same time provide them with necessary station-
ary or other temporary dwellings (paragraph “b”);

introduce a special regime for the entrance or exit of citizens from
the areas which are under a state of emergency (paragraph “c”);

if necessary, restrict the right to free movement of citizens and
stateless persons and prohibit them from leaving their places of
residence or other places of accommodation without an appro-
priate permit, remove those who violate public order, or relocate
those who are not inhabitants of a given place to their permanent




places of residence or outside the area under a state of emergency
and at their own expense (paragraph “d”);

temporarily seize firearms and ammunitions from citizens (para-
graph “e”);

prohibit the arrangement of gatherings, meetings, street processi-
ons, and demonstrations as well as entertainment, sport, and other
mass actions in the areas under a state of emergency (paragraph “f”);
use property and material means of natural and legal persons only
in exchange for relevant compensation that shall be issued after the
end of the state of emergency (paragraph “1”);

prohibit the arrangement of strikes (paragraph “j”);

engage citizens who are capable of work in the operation of en-
terprises, institutions or organizations in exchange for an average
wage, and engage them in the elimination of the consequences of
the state of emergency (paragraph “k”);

introduce quarantines and carry out other mandatory sanitary and
anti-epidemic measures (paragraph “m”);

impose control over the media as provided for by legislation (para-
graph “n”);

introduce special rules for using communication facilities (para-
graph “0”);

restrict the movement of vehicles and search them (paragraph “p”);
impose a curfew (paragraph “q”);

prevent the establishment and activities of armed formations of cit-
izens not stipulated by Georgian legislation (paragraph “r”); and
check documents in places of mass public gatherings and, where
there are relevant grounds, arrange personal searches of citizens,
and search their personal property and vehicles (paragraph “s”).

In addition, Article 7 of the Law on the State of Emergency stipulates
the possibility of the arrest of a person only during a time of curfew or when
it is prohibited to be in the place of a mass gathering without an officially
issued pass and their identity documents. Under the Law, for a violation of
this rule, a person can be arrested and held until identified but for no longer
than three days.



A number of conclusions may be drawn regarding the Law of Georgia on

the State of Emergency:

a) The declaration of a state of emergency gives rise to a number of
complex legal, human rights, and management issues, and requires
their detailed regulation. However, the Law of Georgia on the State
of Emergency does not cover many of the details that may arise in
such situations. It consists of only 16 Articles, of which one (Article
2) repeats the constitutional provisions and two are of a technical
nature (Articles 15 and 16).

The Law does not address various types of state of emergency
situations and fails to address the measures to be taken and the
procedures to be followed by the Government in cases of a state of
emergency caused by an epidemic/pandemic.

b) The Law grants the supreme bodies of the executive authority of
Georgia the power to impose restrictions on the freedom of move-
ment, the freedom of assembly, and the right to strike or impose a
curfew.!® The power granted to the executive authorities conflicts
with the constitutional provisions stating that only the President of
Georgia may impose human rights restrictions in accordance with
the established procedures.*

c) The purpose of the Law in question is not only to reflect the con-
stitutional provisions, but also to provide for specific measures to
be taken during a state of emergency and the mechanisms of their
implementation.

The list of the measures defined in Article 4 of the Law is not
open-ended as it does not refer to other measures that may be
taken during a state of emergency. Therefore, it may be concluded
that the Law on the State of Emergency defines the specific mea-
sures that stem from the constitutional provisions (Article 71(4))
restricting human rights during a state of emergency.'?® As the spe-

123 |bid., Article 4.

124 | egal and Political Content of State of Emergency — Analysis of the Existing Experience, Human
Rights Education and Monitoring Center, 2020, 9. See: https://bit.ly/2HToxg8 [visited: 28.09.20].
125 As well as in the Law “On Martial Law” adopted on 31 October 1997.




cific measures provided in Article 4 of the Law are exhaustive, it
is reasonable to believe that the Government of Georgia may not
legitimately take measures to restrict human rights during a state
of emergency, other than those directly referred to in Article 4 of
the Law.

d) The scope of the restrictions of certain rights is unclear. In particu-
lar, Article 4 of the Law provides for the introduction of special rules
for using communication facilities (subparagraph “0”). It is not clear
whether this measure includes interference in the private commu-
nication of persons or whether it has no direct effect on individuals’
private lives. There is thus a need to clarify the content of this pro-
vision of the Law.

The same is true with regard to the rights to fair adminis-
trative proceedings, access to public information, informational
self-determination, and compensation for damage inflicted by a
public authority (Article 18). As far as the restrictions of these rights
are concerned, the Law on the State of Emergency only provides for
the use of property and material means of natural and legal persons
only in exchange for relevant compensation that shall be issued af-
ter the end of the state of emergency (subparagraph “1”). Since the
Law refers exclusively to one element of the constitutional right
(compensation for damage inflicted by a public authority), the only
conclusion to be drawn here is that no restriction may be made
to the rights to fair administrative proceedings, access to public in-
formation, and informational self-determination during a state of
emergency. However, the recent experience of Georgia’s declaring
of a state of emergency makes it clear that the position taken in the
Law was not shared in practice as the restriction on Article 18 of the
Constitution was imposed in a wider context than is provided for in
the Law on the State of Emergency (see Chapter 9.4.).

e) Some of the measures provided for in the Law are very limited in
nature.'® Importantly, the Law should lay down measures that give

126 For example, as far as the restriction of the rights to freedom of opinion, information, mass media



the Government an opportunity to cope with different types of
state of emergency, including pandemics. Outlining that the State
should strike a balance between the need to effectively fight pan-
demics and the protection of public health, the Government should
develop legislation allowing efficient measures to be taken to fight
against the risks posed by a state of emergency.

As the Law of Georgia on the State of Emergency is plagued
by a number of problems and lacks detailed regulations for state
of emergency situations, it is recommended to develop legislation
that will address in detail state of emergency situations, including a
state of emergency caused by an epidemic/pandemic.

The rules established by the legislation of Georgia with regard to the declara-
tion of a state of emergency mainly meet the requirements of the ICCPR and
the ECHR. Specifically, both the legislation of Georgia and the ICCPR/ECHR
consider a state of emergency to be an extraordinary situation that gives the
right to a state to restrict human rights and freedoms.

However, unlike the ICCPR and the ECHR, which stipulate the rights from
which derogation is prohibited, the legislation of Georgia provides for the
rights which may be restricted or suspended during a state of emergency.

On the one hand, while the ICCPR and the ECHR enshrine that certain
rights may not be derogated from even during a state of emergency (for ex-
ample, prohibition of torture), all other rights may be derogated from. On the
other hand, the Constitution of Georgia stipulates that, except certain rights
(those protected under Articles 13, 14, 15, 17, 18, 19, 21, and 26), all the
rights given in the Constitution may be restricted during a state of emergency

and the internet is concerned (Article 17 of the Constitution), the Law only provides for imposition
of control over the media (paragraph “n”). This means that the State in time of state of emergency
may only restrict a part of this right concerning mass media and therefore, no restriction may be
made with regard to the other parts of this right - the freedom of opinion, freedom of information
and freedom of the internet.




(those listed under Articles 9, 10, 11, 12, 16, 20, 22, 23, 24, 25, 27, 28, 29, 30,
31, 32, and 33). Despite the differences in methodological approach between
the above-stated human rights treaties and the legislation of Georgia, they
both stipulate that during a state of emergency the restrictions of most rights
are permitted, but certain rights may not be restricted.

The comparative analysis between the legislation of Georgia and the
human rights treaties undertaken above makes it clear that the legislation
of Georgia does not permit restrictions of those rights which are prohibited
under the two highlighted human rights treaties. In this regard, the legislation
of Georgia meets the human rights standards set by the ICCPR and the ECHR.

The analysis also shows that the legislation of Georgia, in particular the
Constitution, sets higher standards on human rights than these human rights
treaties (the ICCPR and the ECHR). While these treaties permit derogation
from certain human rights, the Constitution of Georgia prohibits the restric-
tion of the majority of rights. For example, while both the ICCPR and the ECHR
permit derogation from the freedom of association during a public emergen-
cy, the Constitution excludes freedom of association (Article 22) from the
rights which may be restricted during a public emergency. Another example
here relates to the right to education under the Protocol No. 1 to the ECHR.
While this Protocol permits derogation from the right to education during
a public emergency, under the Constitution of Georgia no restriction of the
right to education (Article 27) may be imposed. The same is true with regard
to the other rights established by the human rights treaties examined above
and the Constitution of Georgia, namely the right to vote (Article 24) and pro-
cedural rights (Article 31).1%

As already pointed out, the principle of proportionality is essential when
assessing whether measures taken by a state are strictly required by the exi-
gencies of the situation. The State should not derogate from the rights unless
necessitated by the exigencies of the situation. Apart from the practice of the
Constitutional Court of Georgia, the necessity to comply with this principle
may be inferred from Article 4 of the Law of Georgia on the State of Emergen-
cy that points out that the measures aiming at derogating from rights during

127 Except its para. 9.



a state of emergency shall be taken in accordance with “specific circumstanc-
es.” The aim of referring to “specific circumstances” here is to limit measures
to be taken by a state only to those that are necessary for the exigencies of
the situation.

It may be argued that another reflection of the principle of proportion-
ality is the control mechanism over declaring a state of emergency. In partic-
ular, a decree issued by the President of Georgia during a state of emergency
restricting human rights shall be approved by the Parliament of Georgia, in
accordance with Article 71(2) of the Constitution. The Parliament should have
the right not only to approve a proposal submitted by the President on the
restriction of any of the rights under the Constitution, but also to determine
the proportionality of restriction of certain rights given the exigencies of the
existing situation. If the Parliament considers that the restrictive measures
proposed are not strictly required by the exigencies of the situation, it should
have the right to only give approval for the restriction of those rights that it
considers proportionate.

Nevertheless, it is recommended to include a clear reference to the prin-
ciple of proportionality in the Law on the State of Emergency.

With respect to the procedural requirement of notifying the Secretar-
ies General of the UN and the Council of Europe, the legislation of Georgia,
namely the Law on the State of Emergency (Article 15) which requires that
the Secretary General of the United Nations is “immediately” notified about
the declaration and termination of a state of public emergency. The necessity
to notify the Secretary General of the United Nations on the declaration of a
state of war or emergency in Georgia derives from Article 4(3) of the ICCPR.

However, the Law does not expressly mention the need to notify the Sec-
retary General of the Council of Europe about a declaration of a public emer-
gency or the termination thereof. Therefore, it is recommended to amend the
Law on the State of Emergency to include the obligation to notify the Secre-
tary General of the Council of Europe about the declaration and termination
of a state of emergency.




Like international and European treaties on human rights such as the ICCPR
and the ECHR, the legislation of Georgia provides for the restriction of human
rights both in a state of emergency situation and an ordinary (non-state of
emergency) situation. Apart from human rights restrictions imposed under
Article 71 of the Constitution of Georgia (i.e. in a state of emergency situa-
tion), the Constitution provides for human rights restrictions in an ordinary
situation. For example, Article 14(2) of the Constitution (freedom of move-
ment) states that “these rights may only be restricted in accordance with law,
for ensuring national security or public safety, protecting health or adminis-
tering justice, insofar as is necessary in a democratic society.”

Another pertinent example is the freedom of belief, religion, and con-
science. Article 16(2) of the Constitution defines that “these rights may be
restricted only in accordance with law for ensuring public safety, or for pro-
tecting health or the rights or others, insofar as is necessary in a democratic
society.” Similarly, Article 15(1) of the Constitution (the right to private and
family life) may be restricted “in accordance with the law for ensuring nation-
al security or public safety, or for protecting the rights of others, insofar as is
necessary in a democratic society.” Article 17(5) of the Constitution (freedom
of opinion) lays down the following: “the restriction of these rights may be al-
lowed only in accordance with the law, insofar as is necessary in a democratic
society for ensuring national security, public safety or territorial integrity, for
the protection of the rights of others.”

The examples here refer to the legitimate aims that the relevant restric-
tions pursue such as protecting health, ensuring public safety, or protecting
the rights of others. Therefore, the epidemic situation that threatens public
health, public safety, or the rights of others may represent a basis for the
restriction of constitutional rights. According to the Constitution of Georgia,
the restrictions of human rights and freedoms imposed for the purpose of



protecting health, ensuring public safety, or protecting the rights of others
should be specified in the legislation.

The specific legislation of Georgia governing public-health-related mat-
ters is the Law of Georgia on Public Health.'?® Article 12(1) of the Law states
that “an epidemic and pandemic extremely dangerous for public health shall
fall into the category of emergency situations, and shall be managed in accor-
dance with the Law of Georgia on Civil Safety.” Therefore, the Law on Public
Health, which covers a wide range of public-health-related questions, de-
fines that an epidemic and pandemic which is extremely dangerous for pub-
lic health shall be governed by the more specific Law on Public Safety.'® In
light of this provision, it is difficult to explain why the Government of Georgia
based its initial series of measures against COVID-19 on the Law of Georgia on
Public Health and not on the Law on Civil Safety.'*°

Article 1(1) of the Law of Georgia on Civil Safety lays down that “this Law
defines the organization of the National Civil Safety System in Georgia, the
measures of public safety, the powers of executive authorities, bodies of the
Autonomous Republics and municipalities of Georgia, and the state represen-
tative, the rights and duties of legal entities under public law and legal entities
under private law in the field of public safety, as well as citizens of Georgia and
other persons staying in the territory of Georgia.”

Based on the Law on Public Health, which directly refers to the Law on
Civil Safety as a law governing the questions relating to an epidemic or pan-
demic which is extremely dangerous for public health, the latter neither deals
in general with the situation of an epidemic or pandemic, nor does it provide
for measures restricting human rights that the Georgian authorities may im-
pose in the event of an epidemic or pandemic.®®! Therefore, without specific

128 27 June 2007. See: https://matsne.gov.ge/en/document/view/21784?publication=31.

129 27 June 2018. See: https://matsne.gov.ge/ka/document/view/4243170?publication=3.

130 preamble of the Decree of the Government of Georgia N164 of 28 January 2020 “On the Approval
of Measures to Prevent the Possible Spread of the Novel Coronavirus in Georgia and the Emergency
Response Plan for the Cases of Novel Coronavirus Disease. See: https://matsne.gov.ge/ka/docu-
ment/view/4821121?publication=0. Legal and Political Content of State of Emergency — Analysis of
the Existing Experience, Human Rights Education and Monitoring Center, 2020, 13. See: https://bit.
ly/2HToxg8 [visited: 28.09.20].

131 Legal and Political Content of State of Emergency — Analysis of the Existing Experience, Human
Rights Education and Monitoring Center, 2020, 13, see: https://bit.ly/2HToxqg8 [visited: 28.09.20].




provisions on the human rights restrictions to be imposed in the event of an
epidemic or pandemic which is extremely dangerous for public health, the
Law on Civil Safety may not be considered as the legislation to which the spe-
cific articles of the Constitution of Georgia refer to.

Although under the Law on Public Health, the measures relating to an
epidemic or a pandemic should be governed by the Law on Civil Safety, even
if the Law on Public Health is to regulate questions relating to epidemics and
pandemics, it should define with sufficient precision the relevant restrictive
measures that may be imposed during an epidemic and/or pandemic and the
powers of the relevant authorities, and covers a number of measures which
were actually taken following the outbreak of the COVID-19 pandemic.

Although the Government of Georgia has done its utmost to create an
appropriate legal framework within a short period of time by adopting rel-
evant regulations, these restrictive measures imposed by the Government
have to be provided for in the relevant laws (such as the Law of Georgia on
Civil Safety) to meet the constitutional requirements under which these re-
strictions could be imposed in ordinary situations.

Therefore, it is recommended that the legislation of Georgia, and specif-
ically the Law on Civil Safety, governs the emergency situation of epidemics
and pandemics which are extremely dangerous for public health, lays down
the object, content, and limits of the restriction of human rights that may be
imposed during an emergency situation of an epidemic and/or a pandemic,
and defines the powers and the limits of the relevant authorities in restricting
human rights.



It was clear from its outset that COVID-19 would be a threat to life and health
all over the world, including Georgia. In Georgia, from 30 January 2020 to
30 October 2020, about 40,000 confirmed cases of COVID-19 infection were
reported.*

Prior to this, realizing the scale of the looming threat to the population,
already on 28 January 2020 the Government of Georgia has set up the Inter-
agency Coordination Council in order to ensure an effective and coordinated
fight against COVID-19.233 The Council was founded as the main decision-mak-
ing platform on issues pertaining to the coronavirus. It consists of members
of the Government, members of the Parliament, the Administration of the
President of Georgia, and medical professionals.'**

A number of measures, including those affecting human rights, have
been taken by Georgia during the pandemic. These measures may be divid-
ed into three time periods: a) the measures taken before the declaration of
a state of emergency (30 January - 21 March 2020); b) the measures taken
during the state of emergency (21 March - 22 May 2020); and c) the measures
taken after the termination of the state of emergency (from 23 May 2020).

132 For an updated data, see: www.stopcov.ge [visited: 30.10.20].

133 Even before, on 24 January 2020 the General Director of the National Center for Disease Control and
Public Health adopted Order (N06-9/0) on the Measures to be Implemented in Connection with the
Prevention of the Spread of the Novel Coronavirus.

134 Report on the Measures Implemented by the Government of Georgia Against COVID-19, 2020, 6,
https://stopcov.ge/Content/files/COVID_RESPONSE_REPORT __ENG.pdf.




About a month before the first case of COVID-19 infection was reported in
Georgia (26 February 2020), a series of measures were taken by the Govern-
ment to prevent the coronavirus from being brought in from other countries
and being spread within the country.’® In particular, on 28 January 2020, the
Government of Georgia adopted the Decree “On the Approval of Measures
to Prevent the Possible Spread of the Novel Coronavirus in Georgia and the
Emergency Response Plan for the Cases of Novel Coronavirus Disease.”?3¢ As
stated in the Emergency Response Plan, its purpose was and still is to ensure
that the State is prepared to respond to the coronavirus in terms of both pre-
ventive measures and necessary measures to respond to the virus where it is
detected.™’

Although a number of measures, including crisis management ones, were
taken by the Government of Georgia on the basis of the Emergency Response
Plan,3® the measures affecting human rights have been mainly as follows:

1. The compulsory isolation of persons returning from high-risk coun-

tries (28 January 2020)*° which was later applicable to all persons
from all other countries (18 March 2020);°

135 Ibid.

136 See: https://matsne.gov.ge/ka/document/view/4821121?publication=45. The Decree was followed
by a number of amendments.

Ibid., Article 2(1) of the Plan.

Video recording of the Georgian Prime-Minister’s press-conference of 21 March 2020 about the
need to declare state of emergency. The Prime Minister underscores a series of measures aimed
at fighting COVID-19. See: http: = = =
ited: 03.09.20].

139 Decree of the Government of Georgia N164 of 28 January 2020 “On the Approval of Measures
to Prevent the Possible Spread of the Novel Coronavirus in Georgia and the Emergency Response
Plan for the Cases of Novel Coronavirus Disease. See: https://matsne.gov.ge/ka/document/
view/48211217?publication=0. Unlike the original Decree that is general on isolation, the amend-
ment to the Decree adopted on 12 March 2020 is more specific in defining the rules applicable to
compulsory 14-day (now 12) isolation. Decree N514 of 12 March 2020 of the Government of Geor-
gia on Amendment to the Decree of the Government of Georgia N164 of 28 January 2020 “On the
Approval of Measures to Prevent the Possible Spread of the Novel Coronavirus in Georgia and the
Emergency Response Plan for the Cases of Novel Coronavirus Disease. See: https://matsne.gov.ge/
ka/document/view/4821519?publication=0.

Decree N540 of 16 March 2020 of the Government of Georgia on Amendment to the Decree of the
Government of Georgia N164 of 28 January 2020 “On the Approval of Measures to Prevent the Pos-
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The suspension of direct international flights to China (28 January
2020),"* Iran (23 February 2020),**? Italy (6 March),** France (19
March 2020);#

The suspension of teaching in educational institutions (4 March
2020);14

The introduction of special conditions in penitentiary institutions (5
March 2020);4¢

The suspension of air and road traffic with neighboring countries
(14 March 2020);%
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sible Spread of the Novel Coronavirus in Georgia and the Emergency Response Plan for the Cases of
Novel Coronavirus Disease. See: https://matsne.gov.ge/ka/document/view/4824306?publication=0.
Para. 7 of the Decree of the Government of Georgia N164 of 28 January 2020 “On the Approval of
Measures to Prevent the Possible Spread of the Novel Coronavirus in Georgia and the Emergency
Response Plan for the Cases of Novel Coronavirus Disease. See: https://matsne.gov.ge/en/docu-
ment/view/4821121?publication=34.

Para. 7 of the Decree N377 of 26 February 2020 of the Government of Georgia on Amendment
to the Decree of the Government of Georgia N164 of 28 January 2020 “On the Approval of Mea-
sures to Prevent the Possible Spread of the Novel Coronavirus in Georgia and the Emergency Re-
sponse Plan for the Cases of Novel Coronavirus Disease. See: https://matsne.gov.ge/ka/document/
view/4821168?publication=0.

Decree N492 of 9 March 2020 of the Government of Georgia on Amendment to the Decree of the
Government of Georgia N164 of 28 January 2020 “On the Approval of Measures to Prevent the Pos-
sible Spread of the Novel Coronavirus in Georgia and the Emergency Response Plan for the Cases of
Novel Coronavirus Disease. See: https://matsne.gov.ge/ka/document/view/4821212?publication=0.

Decree N576 of 20 March 2020 of the Government of Georgia on Amendment to the Decree of
the Government of Georgia N164 of 28 January 2020 “On the Approval of Measures to Prevent the
Possible Spread of the Novel Coronavirus in Georgia and the Emergency Response Plan for the Cas-
es of Novel Coronavirus Disease. See: https://matsne.gov.ge/ka/document/view/4830234?publi-
cation=0.

Decree No. 434 of 2 March 2020 of the Government of Georgia “On Measures to Prevent the Spread
of the Novel Coronavirus in the Country”. Under the Decree the education process was suspended
from 4 March to 16 March 2020. See: http://gov.ge/files/545_75412 143943 434.pdf. Amendment
to the Decree No. 434 prolonged suspension of the education process till 1 April 2020. See the De-
cree on Amendment No.501 of 11 March 2020 to the Decree No. 434 of 2 March 2020 of the Gov-
ernment of Georgia “On Measures to Prevent the Spread of the Novel Coronavirus in the Country”.
See: http://gov.ge/files/545_75507_389527 501.pdf.

See Order No.4109 of the General Director of the Special Penitentiary Service of the Ministry of
Justice of Georgia, 5 March 2020.

Namely, with Armenia, Azerbaijan and Russia. Decree N540 of 16 March 2020 of the Government
of Georgia on Amendment to the Decree of the Government of Georgia N164 of 28 January 2020
“On the Approval of Measures to Prevent the Possible Spread of the Novel Coronavirus in Georgia
and the Emergency Response Plan for the Cases of Novel Coronavirus Disease. See: https://matsne.
gov.ge/ka/document/view/4824306?publication=0. A number of crisis-management measures are

taken by Georgia before declaring the state of emergency, including approval of an Emergency Re-




6. The suspension of transportation of passengers by M2 category
buses (fixed route taxis) within the territories of municipalities (18

March 2020);'*® and
7. The suspension of all direct international flights (21 March 2020).1%°
Under the report of the Government of Georgia on the steps taken
against COVID-19, the measures carried out in this period (i.e. before the de-
claring of a state of emergency): “the government was mainly limited to rec-
ommendatory measures. Information campaigns that aimed to provide the
population with information on the threats pertaining to the virus, the imple-
mentation of preventive measures, and the importance of following recom-
mendations were actively utilized during this period.”**®* Among other exam-
ples of recommendations issued by the Interagency Coordination Council was
the cancellation of activities associated with populous gatherings, to abstain
from travelling to high-risk countries as defined by the WHO,*** to postpone

sponse Plan concerning the measures aimed at preventing the possible spread of the novel corona-
virus and ensuring a prompt response to cases of infection (28 January, 2020), see https://matsne.
gov.ge/document/view/4821121?publication=31. Other measures taken by the Government are
creation of a special information website (www.StopCov.ge) where all available information relating
to the coronavirus is accessible and the preparation of quarantine zones for the placement of per-
sons suspected of being infected, or carrying a high risk of infection with the coronavirus. See the
Report on the Measures Implemented by the Government of Georgia Against COVID-19, 2020, 8,
https://stopcov.ge/Content/files/COVID_RESPONSE_REPORT__ENG.pdf.
Decree No.546 of the Government of Georgia on Amendment to the Decree of the Government of
Georgia N164 of 28 January 2020 “On the Approval of Measures to Prevent the Possible Spread of
the Novel Coronavirus in Georgia and the Emergency Response Plan for the Cases of Novel Coro-
navirus Disease, 17 March 2020. See: https://matsne.gov.ge/ka/document/view/4825724?publica-
tion=0. See also video recording of the Georgian Prime-Minister’s press-conference of 17 March
2020. See http://gov.ge/index.php?lang_id=GEO&sec_id=200&info_id=75614 [visited: 03.09.20].
It is notable that the decision to suspend all international flights was adopted by the Government on
Georgia on 20 March 2020 i.e., before the state of emergency was declared on 21 March 2020. See
the Decree N577 of 20 March 2020 of the Government of Georgia on Amendment to the Decree of
the Government of Georgia N164 of 28 January 2020 “On the Approval of Measures to Prevent the
Possible Spread of the Novel Coronavirus in Georgia and the Emergency Response Plan for the Cases of
Novel Coronavirus Disease. See: https://matsne.gov.ge/ka/document/view/4830251?publication=0.
150 Report on the Measures Implemented by the Government of Georgia Against COVID-19, 2020, 8-9,
https://stopcov.ge/Content/files/COVID_RESPONSE_REPORT _ENG.pdf.
Video recordlng of the meetlng of 1 March 2020 of the Interagency Coordination Council. See:
: [visited: 03.09.20]. See also the

page of the Government of Georgla https: [{wwwfacebook com/watch/?v=1343913005806775
[visited: 03.09.20].
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cultural and sports events in enclosed areas,**? to abstain from working and
study visits abroad®®, and to stay in self-isolation (for persons aged 70 and
over).1%

Although the difference between recommended and compulsory mea-
sures is obvious, in practice the status of “recommendations” issued by the
Government was not always clear.®>> Although the report of the Government
pointed out that a number of recommendations were made to prevent the
spread of the coronavirus, the Prime Minister of Georgia at a press confer-
ence underscored that the recommendations were actually compulsory. In
particular, the Prime Minister pointed out the following: “what matters the
most ... it is critically important that everyone, the citizens and companies, as
well as legal persons, without an exception, realize that the recommendations
issued by the Government are compulsory for implementation.”**®

However, at the press conference at which the state of emergency was
initiated, the Prime Minister of Georgia, when talking about the list of pro-
posed measures to be taken by the President of Georgia during the state of
emergency, stated that: “this is a list that we convey to the President of Geor-
gia. As you are aware and it is clear that some of the actions are already intro-
duced, but it has to be taken into consideration that these actions and these
requirements on the part of the Government had only a recommendatory

%2 Video recordmg of the meetmg of 2 March 2020 of the Interagency Coordination Council. See:

page of the Government of Georgla https: //wwwfacebook com/watch/?v 2513179485599277
[visited: 03.09.20].

153 Video recordlng of the meetlng of 9 March 2020 of the Interagency Coordination Council. http://

Legal and Political Content of State of Emergency — Analy5|s of the EX|st|ng Expenence Human
Rights Education and Monitoring Center, 2020, 12. See: h ://bit.ly/2HToxqg8 [visited: 28.09.20].
%6 Video recording of the Georgian Prime-Minister’s press—conference of 17 March 2020, from 6:06
minute. See http://gov.ge/index.php?lang_id=GEO&sec_id=200&info_id=75614 [visited: 03.09.20].

See the part of the statement of the Prime Minister in the Georgian language: ,, s MsE 80s35M0d
... 3M0B0gnmoc 8608363cmm35600, Y3aMgOmM03 y3amasl g3gbdmegl, Mmamms dmgdemagdagol,
51939 3M33560700L, S1737 Y39 NYMooYm 30Mml, Mmd My3mM3xbsEngdn, MmAlmog gonEgds
dmo3mmdnl Bogh, sMob bezsmIdYMm dgLobMmymgdms.”




character. ... After the President agrees to our decision and it is approved by
the Parliament, all these actions will be of compulsory character.”*’

On the basis of the analysis of the measures taken by the Government of
Georgia before the declaration of a state of emergency, the following conclu-
sions may be made: although it is true that some of the measures taken by the
Government such as those calling upon certain action to be taken (cancelling
activities associated with populous gatherings, as well as postponing cultural
and sports events in enclosed areas) or abstaining from taking certain action
(i.e. to abstain from travelling to high-risk countries as defined by the WHO,
to stay in self-isolation for persons aged 70 and over) were recommendations,
not all the measures affecting human rights were of this nature. Specifically,
some of the measures carried out in this period (for example the isolation of
persons returning from other countries, the suspension of education process,
the suspension of international flights or road transportation, and the intro-
duction of special conditions in penitentiary institutions) were of a compul-
sory nature.

Regarding the legal basis for imposing human rights restrictions in or-
dinary situations, which was the case in Georgia before declaring a state of
emergency (i.e., before 21 March 2020),® such restrictions on human rights
were provided for by the Constitution either expressly or impliedly. Certain ar-
ticles of the Constitution of Georgia stipulate that restrictions of human rights
may be imposed under certain conditions, among others “in accordance with
law.” Therefore, the legislation should set forth the conditions under which
these restrictions could be imposed. The articles of the Constitution on the
freedom of movement and the right to private and family life may serve as

7 Video recording of the Georgian Prime-Minister’s press-conference of 21 March 2020 about
the need to declared state of emergency. The Prime Minister underscores a series of measures
aimed at fighting COVID-19, from 5:15 minute. See: http://gov.ge/index.php?lang id=GEO&sec
id=200&info_id=75723 [visited: 03.09.20]. See the part of the statement of the Prime Minister
in the Georgian language: ,3b 8obmozm ol AsBmbsmnzsmon, Mmdmomss H336 dn3dsmmszm
Logdomom3zgammb 3MgBogbBL. dmagbLybgdsm s sdzsmace AsbL, MM BmangMmmo gl JogIds
339 998mma01mM0s, 833Mo8 3oLam33mabHnbIdgMNs, MM 38 J8YIOIOL s 58 IMmbm3bdL
8003Mmdol 3bMnEsb 3Jmbs dbmmmme LoMmg3mdgbossom bobosmo. ... 8ol 870wamd,
o3 3MaB0gbB0 ogmobbadgds h336 gowsahy3gBomaodsl s ol 0gdbgds sdB303I0YMmO
35Mms836@30, y3gms o8 Jagegdsl 8073989 LozsmEIdYMM babnsmon.”

8 As well as after the state of emergency is expired in Georgia.




pertinent examples here.’ Under Article 14(2) of the Constitution of Geor-
gia, the freedom of movement “may only be restricted in accordance with
law, for ensuring national security or public safety, protecting health or ad-
ministering justice, insofar as is necessary in a democratic society.” Similarly,
under Article 15(1), in reference to the right to private and family life, it states
“this right may be restricted only in accordance with law for ensuring national
security or public safety, or for protecting the rights of others, insofar as is
necessary in a democratic society.”

Other articles of the Constitution of Georgia do not directly state that
restrictions should be in accordance with law, but they may be imposed on
the basis of relevant law. The restrictions on human rights imposed on the
basis of law should serve a legitimate aim and they should be proportionate
to the aim pursued.

Since the restrictions on human rights should be imposed by law, they
may not be imposed on the basis of the regulations adopted by the Govern-
ment of Georgia unless they stem directly from the law concerned. Whether
these requirements were satisfied in Georgia during the pandemic will be dis-
cussed in Chapter 9.

In responding to the question of a journalist as to the reasons for not declar-
ing a state of emergency in Georgia, the Prime Minister of Georgia at a press
conference on 17 March 2020 stated that at this stage there was no need
to declare a state of emergency.®® Specifically, the Prime Minister noted the
following:
“State of emergency shall not grant the Government such instruments
which we do not possess. Therefore, we say that at this stage we have
all the instruments necessary in order to respond to this challenge step-
by-step, gradually and we will continue. At certain moment declaration
of public emergency may become necessary. We will take even this de-

159 See https://matsne.gov.ge/ka/document/view/30346?publication=36.

10 The statement of the Prime-Minister of Georgia. See: https://www.radiotavisupleba.ge/a/30487865.
html [visited: 09.09.20].




cision. We say one thing, clearly, that according to today’s data, based
on the objective reality and the assessments we have, today there is no
need to declare a state of emergency. If there is such a necessity tomor-
row, we will take this decision. This is a process. This is a management.
This is a process of management how to fight the virus. Is not it?! There-
fore, we say that all the instruments which we need for effective fighting,
are in our possession. When these instruments are exhausted and are
necessary to declare public emergency, we will take this step too.”1¢!
However, the position of the Government of Georgia soon changed.
It took a view that the recommendatory measures carried out to fight the
spread of the coronavirus and the high risk of the uncontrolled internal trans-
mission of the coronavirus made it clear that the situation could no longer
be managed by applying instruments designed for an ordinary situation. This
was underscored in a report published by the Government:
“The Government of Georgia initially chose the path of mainly issuing
recommendations and conducting information campaigns. The imposi-
tion of strict mandatory restrictions was avoided as much as possible. ...
Accordingly, during almost one month after the first reported case of the
novel coronavirus (26 February to 21 March), the government conduct-
ed active information campaigns and issued recommendations, which
included the “stay at home” universal recommendation policy and so-
cial distancing; the observance of personal and public sanitary-hygienic
norms; the transitioning of the employees of public and private institu-

161 Video recording of the Georgian Prime-Minister’s press-conference of 17 March 2020, from 7:35
minute. See http://gov.ge/index.php?lang_id=GEO&sec_id=200&info_id=75614 [visited: 03.09.20].
The part of the statement of the Prime Minister in the Georgian language: ,bsgs6390m damds-
Mmoo oM 8gLdgbl Bms3mmdsl Momai nbgm nblEMNB76EIOL, MmAgamos Emal oM goa3shbos.
990L50080bo, H396 3080MdM, MmB 53 JB&S3Bg, 336 339733L yY3zams nbLEHMYII6G0 08obom3nl
Lagofmm, Mm3 6300)-6500), JBS3MOMN35e, 88 3odmMF3935L 393sLPbm s sbig dozs3Mdxmgd .
Momo@g dmagb@dn dg0dmyds soEagl Logsbagdm dgmdstgmonl gsdmEbagdol syE0mgd-
mMmMOsE. 98 3osHy33G0mgdslsg 030m7dm. A396 3580mdm gho Msdgl, B3sxome, ML,
©MJ356gmo dmboigdgdnm, 08 monldd&nMo Mysemmdno s 08 dgxslydgdnm, MmA3Jxmog
h396 839930, Logsbagdm Bgmdsmamodnl dodmEbagdNl sYENMIdMMOS EMaL sM sMol. b3sam
0y sL7JM0 SHYEOMIOMMOS 310, H390 88 gosHy3za@B0mMgdsl Bn30mIdm. gl sMol 3MmEg-
b0. 9L 3oL BoMm3s. gb sMab Jsmonznl 3MmEgabo Mmamm 3gdMdmemaon 30M7LL. bma?! dglods-
80bog, A376 3080mdmM, MM yzgms ob 0bLEMYII6E0, MmBgmog h336 33FoMmgds IBIIGNMO
dmdmmobonzol, 3og3ohbos. MmegLsg gl 0bLEMNEI6EIO0 ELE308M83MEIdS S SPEOMIOI-
m0s 0g6700 Ldasbggdm Bgmadsmgamods, 38 BodXLIE gowa3asd0.




tions to remote work; refraining from going to public places, cafes and

restaurants, entertainment venues, gyms, swimming pools, casinos, and

slot clubs, and subsequently calling for the closure of cafes and restau-
rants, entertainment venues, gyms, swimming pools, casinos, and slot
clubs.

However, the detailed observation of the implementation of these
recommendations and the resulting epidemiological situation revealed
that the recommendations were not sufficient, as a large part of the pub-
lic, for the most part, continued to live their lives without making any
changes ..., which increased the risks of virus transmission, the infection
of the majority of citizens, and the collapse of the country’s healthcare
system. Consequently, in the 2nd half of March 2020, when the country
entered a more active phase of the spread of the virus and faced a high
risk of the uncontrolled internal transmission of the virus, while the bod-
ies of state were deprived of the ability to exercise their authority prop-
erly, it became necessary to implement stricter/mandatory measures
and to declare a state of emergency.”16?

The seriousness of the risks was emphasized as follows in an epidemiolo-
gist’s forecast: “in the event of the severe scenario unfolding, the country was
facing the risk of thousands of persons becoming infected and the healthcare
system collapsing.”1%3

For the above reasons, the Government of Georgia deemed it necessary
to introduce legally binding restrictions justified by three main factors:

“1. The degree of the transmissibility of the virus and the prepared-
ness of the healthcare system — Given the high degree of the trans-
missibility and the rapid spread of the virus, the objective was not
to allow the mass infection of persons, which would have caused
the healthcare system to be overwhelmed, subsequently leading to
its collapse.

2. The sociocultural peculiarities of the social environment — Consid-
ering the specifics of the social environment in the country (which

162 Report on the Measures Implemented by the Government of Georgia Against COVID-19, 2020, 17,
https://stopcov.ge/Content/files/COVID_RESPONSE_REPORT _ENG.pdf.
%3 Ipid., 9.




is based on the tradition of the cohabitation of persons belonging
to several generations), the separation and isolation of risk groups
(the elderly, as well as people with chronic diseases) was practically
unthinkable.

The degree of acceptance of recommendations by the social en-
vironment — The analysis of the implementation of the recommen-
dations issued at the initial stage of the fight against the pandemic
revealed the actual weakness of this method. Therefore, in order to
achieve the desired results, it became necessary to impose manda-
tory restrictions.”164

Therefore, having faced the threat of the uncontrolled internal spread

of the virus and thus making it impossible to trace the source of infection

and, correspondingly, to take the necessary preventive measures (i.e., isolat-

ing persons), coupled with a low degree of compliance with the recommen-

dations, the Government considered that there was now a high risk of the

coronavirus spreading countrywide and on 21 March 2020 appealed to the

President of Georgia to declare a state of emergency.®
Based on the factors the Government referred to above in justifying the
need to introduce a state of emergency, on 21 March 2020 the President of

Georgia declared a state of emergency.!®® On the same day, the President of
Georgia issued a decree laying down the restrictions of certain rights and free-

1% 1pid., 17.
1% See the address of the Prime Minister of Georgia to the President of Georgia of 21 March 2020. See:

16¢

ES

http://www.parliament.ge/ge/ajax/downloadFile/135879/sruli [visited: 30.08.20]. See also Report
on the Measures Implemented by the Government of Georgia Against COVID-19, 2020, 9, https://
stopcov.ge/Content/files/COVID_RESPONSE _REPORT _ENG.pdf

The Edict of the President of Georgia No.1, of 21 March 2020 on the Declaration of the State of
Emergency Throughout the Whole Territory of Georgia. See: https://matsne.gov.ge/en/document/
view/48303907?publication=0. The Edict of the President of Georgia was approved in the same day
by the Parliament of Georgia. See the Resolution of the Parliament of Georgia on Approval of Edict
No.1 of 21 March 2020 of the President of Georgia on the Declaration of the State of Emergency
Throughout the Whole Territory of Georgia, 21 March 2020, No. 5864-SS. See: https://matsne.gov.
ge/en/document/view/4830327?publication=0. Following the declaration of the state of emergen-
cy, an Operational Headquarter on the Management of the State of Emergency was created with
the participation of the representatives of all relevant agencies in order to ensure the effective
coordination of the enforcement of the measures envisaged by the state of emergency.




doms enshrined in Chapter 2 of the Constitution.'®” On 21 March 2020, the
Parliament of Georgia approved the Edict of the President of Georgia on the
Declaration of the State of Emergency and the Decree on restriction of right
and freedoms.*®® Although, initially, the state of emergency was declared for a
period of one month, and it was subsequently extended until 22 May 2020.1%°
Outlining the basis for restricting constitutional rights and freedoms, the
President of Georgia in her Decree of 21 March 2020 cited the following rea-
sons:
“taking into account the mass spread of the novel coronavirus (COVID-19)
and the increasing challenge facing the country, for the purposes of an
appropriate response to the pandemic announced by the World Health
Organisation and in order for the State to fulfill its constitutional obli-
gations to ensure necessary public security in a democratic society, to
reduce any possible threat to the life and health of the country’s popula-
tion, and to control the situation...”*”°
On the basis of Article 71(3) and (4) of the Constitution of Georgia and
Article 2(3) and (4) of the Law of Georgia on the State of Emergency, the
rights referred to in Articles 13, 14, 15, 18, 19, 21, and 26 of the Constitu-

167 Along with the Edict by which the President of Georgia declared the state of emergency, the same
day the President adopted Decree No.1 on Measures to be Implemented in Connection with the
Declaration of a State of Emergency Throughout the Whole Territory of Georgia. See: https://
matsne.gov.ge/en/document/view/4830372?publication=0.

18 The Resolution of the Parliament of Georgia on Approval of Decree No.1 of 21 March 2020 of the

President of Georgia on Measures to be Implemented in Connection with the Declaration of a State

of Emergency throughout the Whole Territory of Georgia, 21 March, 2020, N5865-SS. See: https://

matsne.gov.ge/en/document/view/4830333?publication=0. Under the Constitution of Georgia, the

Prime-Minister of Georgia initiates the declaration of state of emergency followed by the actual

declaration by the President of Georgia (countersigned by the Prime-Minister) and approved by the

Parliament of Georgia. See Article 71(2) of the Constitution of Georgia. See: https://matsne.gov.ge/

en/document/view/30346?publication=36.

The Edict of the President of Georgia No.2, 21 April, 2020 on the Declaration of the State of Emer-

gency Throughout the Whole Territory of Georgia. See: https://matsne.gov.ge/en/document/

view/4853172?publication=0. The Edict of the President of Georgia was approved the next day by
the Parliament of Georgia. See the Resolution of the Parliament of Georgia on Approval of Edict

No.2 of 22 April 2020 of the President of Georgia on the Declaration of the State of Emergency

Throughout the Whole Territory of Georgia, 22 April 2020, No. 5866-SS. See: https://matsne.gov.ge/

en/document/view/4853217?publication=0.

Article 1 of the Decree No.1 of the President of Georgia on Measures to be Implemented in Connec-

tion with the Declaration of a State of Emergency Throughout the Whole Territory of Georgia, 21

March 2020, See: https://matsne.gov.ge/en/document/view/4830372?publication=0.
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tion of Georgia were restricted for the duration of the state of emergency
throughout the whole territory of Georgia. In particular, the following rights

and freedoms were restricted during the state of emergency declared by the
President of Georgia:

1.

171

172

173

174

Under Article 13 of the Constitution (human liberty): “the relevant
authorities defined by the legislation of Georgia shall be authorized
to transfer a person by force to an appropriate institution, in a place
designated by the Government of Georgia, for the violation of isola-
tion or quarantine rule established by the Government of Georgia.”*"*
2. Under Article 14 of the Constitution (freedom of movement):

“a) the Government of Georgia shall be authorized to establish

isolation and quarantine rule;

b) international travel by air, land and sea shall be suspended,
except in exceptional cases provided for by an ordinance of
the Government of Georgia;

c) the Government of Georgia shall be authorized to regulate the
carriage of passengers and the transportation of cargo in the
territory of Georgia by a procedure other than that provided
for by the legislation of Georgia currently in force.”*”2

Under Article 15 of the Constitution (rights to personal and family
privacy, personal space, and privacy of communication): “in peni-
tentiary institutions, the right to a visit provided for by the Impris-
onment Code shall be suspended.”*”®
Under Article 18 of the Constitution (rights to fair administrative
proceedings, access to public information, informational self-de-
termination, and compensation for damage inflicted by a public
authority): “the Government of Georgia shall be authorized to de-
termine, by an ordinance, procedures for providing public services
and for administrative proceedings, other than those provided for
by the legislation of Georgia currently in force.”*’*

Ibid, para. 1, Article 1.
Ibid, para. 2, Article 1.
Ibid, para. 3, Article 1.
Ibid, para. 4, Article 1.



5. Under Article 19 of the Constitution (right to property): “the Govern-
ment of Georgia shall be authorized to restrict right to property, if
necessary, and to use the property and material resources of natural
and legal persons for quarantine, isolation and medical purposes.”*’>

6. Under Article 21 of the Constitution (freedom of assembly): “any
kind of assemblies, demonstrations or gatherings of people, except
in exceptional cases determined by an ordinance of the Govern-
ment of Georgia shall be restricted.”

7. Under Article 26 of the Constitution (freedom of labor, freedom of
trade unions, right to strike, and freedom of enterprise):

“a) private-law entities provided for by an ordinance of the Gov-
ernment of Georgia shall be prevented from or limited to car-
rying out particular activities, or shall be obligated to carry out
such activities, in accordance with the procedure provided for
by the said ordinance;

b) special procedures for following sanitary and hygiene rules by
natural and legal persons and public institutions shall be deter-
mined by an ordinance of the Government of Georgia;

c) Government of Georgia shall, if necessary, regulate prices for
essential medicines, medical preparations, services and prima-
ry commodities;

d) the Government of Georgia shall be authorized to establish
procedures and conditions other than those provided for by
the Law of Georgia on Early and Preschool Education, the Law
of Georgia on General Education, the Law of Georgia on Vo-
cational Education, the Law of Georgia on Special Vocational
Education, and the Law of Georgia on Higher Education;

e) the Government of Georgia shall be authorized to mobilize
persons with appropriate medical qualifications and compe-
tence, in accordance with the procedure determined by an or-
dinance of the Government of Georgia.”*’”

75 |pid, para. 5, Article 1.
176 |pid, para. 6, Article 1.
Y7 Ibid, para. 7, Article 1.




Apart from it, the Presidential Decree stipulates that “the Minister of
Justice of Georgia shall be authorized to regulate, by a procedure other than
that provided for by the legislation of Georgia currently in force, an obliga-
tion of probationers and persons released on parole to adhere to the regime
established by law, as well as to appear at a time and place specified by a
probation officer.”*’®

The Decree also stipulated that: “Court hearings provided for by the
criminal procedure legislation of Georgia may be conducted remotely, by
means of electronic communication. If a court hearing is conducted in the
said manner, no person participating in a court hearing shall have the right to
refuse the conduct of the court hearing remotely on grounds of being willing
to physically attend.”*”®

In her address to the public on 21 March 2020, the President of Georgia
underscored the importance of fighting COVID-19 by taking relevant mea-
sures and pointed out that: “the measures provided for in the Decree include
neither complete quarantine, nor declaring curfew.”*&

In order to implement the Decree of the President of Georgia of 21 March
2020 to restrict certain rights and freedoms provided for in the Constitution
of Georgia,'®! on 23 March 2020 the Government of Georgia adopted Ordi-
nance No.181 “on the Approval of Measures to be Implemented in Connec-
tion with the Prevention of the Spread of the Novel Coronavirus (COVID-19)
in Georgia”*® followed by numerous amendments.!®3

It is important to note that under Ordinance No.181, Governmental De-
cree No.164 of 28 January 2020 “On the Approval of Measures to Prevent

78 |bid, Article 6.

179 Ibid, Article 7.

180 Video recording of the President of Georgia’s address to the Public of 21 March 2020, from 03:36
minute. See: https://ajaratv.ge/article/56955; [visited: 07.09.20]. See the part of the address of the
President in the Georgian language: ,33M3&000 gom35amobfnbgdnm Bma87080 oM g0l s
LYo 3oMsbEG0bo, s 3MIYbS6ENL Loscnl godmEbawyds.”

Decree No.1 on Measures to be Implemented in Connection with the Declaration of a State of

Emergency Throughout the Whole Territory of Georgia. See: https://matsne.gov.ge/en/document/
view/4830372?publication=0.

182 See: https://matsne.gov.ge/en/document/view/4830610?publication=0.
183

Adoption of more than 40 amendments to the Ordinance within a relatively short time period may be
explained by the challenges created by the epidemiological situation that changed on a daily basis.



the Possible Spread of the Novel Coronavirus in Georgia and the Emergency
Response Plan for the Cases of Novel Coronavirus Disease” adopted before
declaring a state of emergency and provided for restrictions of certain rights,
remained in force, unless it contradicted with Ordinance No.181.%*

A number of measures restricting human rights were imposed during

the state of emergency:

1. The suspension of international air, land, and sea transport services
for transportation of passengers during the state of emergency (23
March 2020);%

2. The introduction of quarantine in Marneuli and Bolnisi municipali-
ties (23 March 2020);8¢

3. The suspension of intercity passenger traffic (buses and fixed route
taxis), railway, and air transport (23 March 2020);®”

4. The suspension of the transportation of passengers by M2 category
buses (fixed route taxis) within the territories of self-governing cit-
ies and municipal administrative centers (23 March 2020);8®

5. The suspension of teaching in educational institutions and the
restriction whereby this could be carried out only remotely (23
March 2020);%

184 The Ordinance No.181 on the Approval of Measures to be Implemented in Connection with the Pre-
vention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020. See: https://
matsne.gov.ge/en/document/view/4830610?publication=0.

185 Ipid, Article 2.

18 Jpid. Under the Ordinance of the Government, from 18 May 2020 the Government maintained

quarantine only in Bolnisi. See: Ordinance No. 304 on Amendment to the Ordinance No.180 of

the Government of Georgia on Quarantine Measures to be Implemented in Order to prevent the

Spread of the Novel Coronavirus in the Municipalities of Marneuli and Bolnisi, 14 May 2020. See:

https://matsne.gov.ge/ka/document/view/4870732?publication=0. See also the Ordinance No. 313

on Amendment to the Ordinance No.180 of the Government of Georgia on Quarantine Measures

to be Implemented in Order to prevent the Spread of the Novel Coronavirus in the Municipalities of

Marneuli and Bolnisi, 19 May 2020. See: https://matsne.gov.ge/ka/document/view/4874174?pub-

lication=0.

Article 1, the Ordinance No.186 on Amendment to the Ordinance No.181 of 23 March 2020 on

the Approval of Measures to be Implemented in Connection with the Prevention of the Spread of

the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020. See: https://matsne.gov.ge/ka/docu-
ment/view/4832959?publication=0.

Article 2(5), Ordinance No.181 on the Approval of Measures to be Implemented in Connection with

the Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020. See:

https://matsne.gov.ge/en/document/view/4830610?publication=0.

89 Ibid, Article 3(1). Initially, under the Ordinance No. 181, education process was suspended until
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6. The restriction whereby all kinds of trainings, conferences, and

seminars are to be conducted only remotely (23 March 2020);**°

7. The restriction of activities related to culture and sports (23 March

2020);%1

The prohibition of assemblies and/or manifestations under the Law
of Georgia on Assemblies and Manifestations (23 March 2020);?
The limitation of the number of people (10) allowed to gather in
public spaces (23 March 2020);1%3

10. The restriction to maintain two-meter social distancing (bearing in

mind the specificity of the venue) for gatherings of no more than 10
people in private institutions to which the requirement to suspend
activities is not applied (23 March 2020);'**

11. The restriction on the number of people (10) who may be involved

in social activities (such as funerals, wedding parties, and similar
activities) (23 March 2020);*%
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21 April 2020, but the Amendment to the Ordinance prolonged the suspension for the period of
state of emergency. See Ordinance No. 257 on Amendment to the Ordinance No.181 on the Ap-
proval of Measures to be Implemented in Connection with the Prevention of the Spread of the
Novel Coronavirus (COVID-19) in Georgia, 22 April 2020. See: https://matsne.gov.ge/ka/document/
view/4853868?publication=0.

Article 3(2), Ordinance No.181 on the Approval of Measures to be Implemented in Connection with
the Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020. See:
https://matsne.gov.ge/en/document/view/4830610?publication=0.

Ibid, Article 4.

Article 5(1), the Ordinance No.181 on the Approval of Measures to be Implemented in Connection
with the Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020.
See: https://matsne.gov.ge/en/document/view/4830610?publication=0.

Ibid, Article 5. Although initially the limitation of the number of persons allowed to gather was 10,
from 31 March it was reduced to 3 persons. The Ordinance No.204 on Amendment to the Ordinance
No.181 of 23 March 2020 on the Approval of Measures to be Implemented in Connection with the
Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 30 March 2020. See:
https://matsne.gov.ge/ka/document/view/4840082?publication=0.

Article 5(5), the Ordinance No.181 on the Approval of Measures to be Implemented in Connec-
tion with the Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March
2020. See: https://matsne.gov.ge/en/document/view/4830610?publication=0. The number of
people was reduced to 3 and it was specified that the rule is applicable to carrying out economic
activities. See Article 1, the Ordinance No. 252 on Amendment to the Ordinance No.181 on the
Approval of Measures to be Implemented in Connection with the Prevention of the Spread of the
Novel Coronavirus (COVID-19) in Georgia, 16 April 2020. See: https://matsne.gov.ge/ka/document/
view/4852403?publication=0.

Article 5, the Ordinance No.181 on the Approval of Measures to be Implemented in Connection




12. The use of private property of legal and natural persons who own
and/or are able to provide hotel and similar accommodation ser-
vices or who are able to provide carriage and transportation by air
and/or road (23 March 2020);%%®

13. The authorization to determine different procedures governing the
activities of the Penitentiary Service, the Notary Chamber, the Na-
tional Archives, the State Service Development Agency, the Nation-
al Agency of Public Registry, the House of Justice to be defined by
the Minister of Justice for the duration of the state of emergency
(23 March 2020);*7

14. The authorization to determine different procedures for electron-
ic case management and the suspension of administrative pro-
ceedings and of the release of public and personal information (23
March 2020);%®

15. Isolation of persons (quarantine or self-isolation) suspected of be-
ing infected with the coronavirus or being at high risk of coronavi-
rus infection (25 March 2020);'*°

19

3

with the Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020.
See: https://matsne.gov.ge/en/document/view/4830610?publication=0. As mentioned, although
initially the limitation of the number of persons allowed to gather was 10, from 31 March it was
reduced to 3 persons. However, from 18 May 2020, the limitation of 3 persons was reverted to 10
again. See, the Ordinance No.305 on Amendment to the Ordinance No.181 of 23 March 2020 on the
Approval of Measures to be Implemented in Connection with the Prevention of the Spread of the
Novel Coronavirus (COVID-19) in Georgia, 14 May, 2020. See: https://matsne.gov.ge/ka/document/
view/4870954?publication=0.

Article 8, the Ordinance No.181 on the Approval of Measures to be Implemented in Connection with
the Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020. See:
https://matsne.gov.ge/en/document/view/4830610?publication=0.

197 |bid. See also Article 11, the Ordinance No.204 on Amendment to the Ordinance No.181 of 23
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March 2020 on the Approval of Measures to be Implemented in Connection with the Prevention of
the Spread of the Novel Coronavirus (COVID-19) in Georgia, 30 March 2020. See: https://matsne.
gov.ge/ka/document/view/4840082?publication=0.

Article 13, the Ordinance No.181 on the Approval of Measures to be Implemented in Connection
with the Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020.
See: https://matsne.gov.ge/en/document/view/4830610?publication=0.

Order No.01-31/N of the Minister of Internally Displaced Persons from the Occupied Territories,
Labour, Health and Social Affairs of Georgia on Defining Isolation and Quarantine Rules, 25 March
2020. See: https://matsne.gov.ge/ka/document/view/4833995?publication=0.




16. Theimposition of a curfew and the prohibition of travel on foot and
by vehicle from 21:00 to 06:00 (31 March 2020);2®

17. The prohibition on leaving places of residence for persons aged 70
and over (exceptions applied) (31 March 2020);*

18. The suspension of the transportation of passengers by M3 category
vehicles and public transport (including metro) within the adminis-
trative boundaries of municipalities (31 March 2020);2%

19. The prohibition of the transportation of more than three persons
(including the driver) by vehicles and the restriction whereby pas-
sengers could only use the vehicle’s rear seats (31 March 2020);2

20. Theintroduction of a quarantine regime in Lentekhi Municipality (10
April 2020),%%* certain administrative units of Kobuleti Municipality
(Gvara, Mukhaestate, Leghva, and Tskavroka) (12 April 2020)2%, the
village of Khidiskhuri in Khashuri Municipality (13 April 2020),%¢ the

200 Article 1, the Ordinance No.204 on Amendment to the Ordinance No.181 of 23 March 2020 on
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the Approval of Measures to be Implemented in Connection with the Prevention of the Spread of
the Novel Coronavirus (COVID-19) in Georgia, 30 March 2020. See: https://matsne.gov.ge/ka/docu-
ment/view/4840082?publication=0.

Ibid, para. 3 (Amending Article 5-1 of the Ordinance).

Article 1, the Ordinance No0.204 on Amendment to the Ordinance No.181 of 23 March 2020 on
the Approval of Measures to be Implemented in Connection with the Prevention of the Spread of
the Novel Coronavirus (COVID-19) in Georgia, 30 March 2020. See: https://matsne.gov.ge/ka/doc-
ument/view/4840082?publication=0; Report on the Measures Implemented by the Government of
Georgia Against COVID-19, 2020, 9, https://stopcov.ge/Content/files/COVID_RESPONSE_REPORT
ENG.pdf.

Article 1, the Ordinance No.204 on Amendment to the Ordinance No.181 of 23 March 2020 on
the Approval of Measures to be Implemented in Connection with the Prevention of the Spread of
the Novel Coronavirus (COVID-19) in Georgia, 30 March 2020. See: https://matsne.gov.ge/ka/docu-
ment/view/4840082?publication=0.

The Ordinance No.234 of the Government of Georgia on Quarantine Measures to be Implemented
in Order to prevent the Spread of the Novel Coronavirus in the Municipalitiy of Lentekhi, 10 April

2020. See: https://matsne.gov.ge/ka/document/view/4849367?publication=0.

25 The Ordinance No.239 of the Government of Georgia on Quarantine Measures to be Implemented
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in Order to prevent the Spread of the Novel Coronavirus in the Administrative Units of Kobuleti
Municipality (Gvara, Mukhaestate, Leghva and Tskavroka), 12 April 2020. See: https://matsne.gov.
ge/ka/document/view/4849683?publication=0.

The Ordinance No.240 of the Government of Georgia on Quarantine Measures to be Implemented
in Order to prevent the Spread of the Novel Coronavirus in the village of Khidiskhuri of Khashuri Mu-
nicipality, 10 April 2020. See: https://matsne.gov.ge/ka/document/view/4850257?publication=0.




village of Ghvankiti in Terjola Municipality (23 April 2020)?*7, and
Tetritskaro Municipality (26 April 2020);%%®

21. The prohibition on entering or leaving the municipalities of the cit-

ies of Thilisi, Rustavi, Kutaisi, and Batumi (exceptions applied) (15
April 2020);2%

22. The suspension of travel by mechanical means of transportation

(other than motorcycles) (17 April 2020);%°

23. The prohibition on entering cemeteries (17 April 2020);21*
24. The obligation to wear face masks in enclosed public spaces (17

April 2020);*2

25. The mobilization of persons with appropriate medical qualifications

and competence (17 April 2020);2*3

26. The restriction whereby court hearings could only be held remote-

ly;?** and

27. The placement of a physical person in an appropriate space in the
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The Ordinance No.259 of the Government of Georgia on Quarantine Measures to be Implemented
in Order to prevent the Spread of the Novel Coronavirus in the village of Ghvankiti of Terjola Munic-
ipality, 23 April 2020. See: https://matsne.gov.ge/ka/document/view/4854983?publication=0.

The Ordinance No.267 of the Government of Georgia on Quarantine Measures to be Implemented
in Order to prevent the Spread of the Novel Coronavirus in Tetritskaro Municipality, 26 April 2020.
See: https://matsne.gov.ge/document/view/4856705?publication=0.

The Ordinance No. 242 on Amendment to the Ordinance No.181 on the Approval of Measures to be
Implemented in Connection with the Prevention of the Spread of the Novel Coronavirus (COVID-19)
in Georgia, 14 April 2020. See: https://matsne.gov.ge/ka/document/view/4850634?publication=0.
Article 1, the Ordinance No. 252 on Amendment to the Ordinance No.181 on the Approval of Mea-
sures to be Implemented in Connection with the Prevention of the Spread of the Novel Coronavirus
(COVID-19) in Georgia, 16 April 2020. See: https://matsne.gov.ge/ka/document/view/4852403?-
publication=0.

Ibid.

Ibid. See also Report on the Measures Implemented by the Government of Georgia Against
COVID-19, 2020, 10, https://stopcov.ge/Content/files/COVID_RESPONSE_REPORT__ENG.pdf.
Article 1 (amending Article 2(6) of the Ordinance No.184), the Ordinance No.253 on the Amend-
ment to the Ordinance No. 184 of 23 March 2020 of the Government of Georgia on the Establish-
ment of Different Rules relating to Public Services and Administrative Proceedings within the Min-
istry of Internally Displaced Persons from the Occupied Territories, Labour, Health and Social Affairs
of Georgia, 17 April 2020. See: https://matsne.gov.ge/ka/document/view/4852610?publication=0.
Video recording of the Georgian Prime-Minister’s press-conference of 21 March 2020 about the
need to declare state of emergency. The Prime Minister underscores a series of measures aimed
at fighting COVID-19. See: http:
ited: 03.09.20].




event of a violation of isolation and/or quarantine rules (2 May
2020).2

In the opinion of the Government, over time the epidemiological situ-

ation gradually came under control and the number of daily cases of new

infecti

ons began to decrease. Accordingly, the Government started to lift its

human rights restrictions.?!® The following measures affecting human rights

were taken to gradually lift the restrictions previously imposed within the
state of emergency:

1.
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The permission to travel by mechanical modes of transportation (27
April 2020);%7

The lifting of the quarantine regime in the Lentekhi Municipality and
the village of Khidiskuri in Khashuri Municipality (28 April 2020);2*®
The opening of the municipalities of Batumi and Kutaisi (5 May
2020);%

The lifting of quarantine regimes in certain administrative units of
Kobuleti Municipality (Gvara, Leghva, Mukhaestate, and Tskavroka)
(8 May 2020)?%° and the village of Ghvankiti in Terjola Municipality
(23 April 2020);2

See Amendment to Article 111, Amendment to the Law of Georgia on Public Health, 23 April 2020,
No0.5890-SS, https://matsne.gov.ge/ka/document/view/4854050?publication=0.

Report on the Measures Implemented by the Government of Georgia Against COVID-19, 2020, 11-
14, https://stopcov.ge/Content/files/COVID RESPONSE_REPORT _ENG.pdf.

Ordinance No.264 on the Amendment to the Ordinance No.181 on the Approval of Measures to be
Implemented in Connection with the Prevention of the Spread of the Novel Coronavirus (COVID-19)
in Georgia, 24 April 2020.

The Ordinance No. 269 of the Government of Georgia on Declaring Certain Ordinances of the Govern-
ment of Georgia Invalid, 28 April 2020. See: https://matsne.gov.ge/ka/document/view/4858807?-
publication=0.

Ordinance No.287 on the Amendment to the Ordinance No.181 on the Approval of Measures to be
Implemented in Connection with the Prevention of the Spread of the Novel Coronavirus (COVID-19)
in Georgia, 4 May 2020. See: https://matsne.gov.ge/ka/document/view/4864476?publication=0.
See also: https://bit.ly/3mIGUNV [visited: 24.09.20].

The Ordinance No. 296 of the Government of Georgia on Declaring the Ordinance No.239 of 12 April
2020 on Quarantine Measures to be Implemented in Order to prevent the Spread of the Novel Coro-
navirus in the Administrative Units of Kobuleti Municipality (Gvara, Mukhaestate, Leghva and Tskav-
roka) Invalid, 8 May 2020. See: https://matsne.gov.ge/ka/document/view/4868362?publication=0.
The Ordinance No.300 on Amendment of the Government of Georgia on Declaring Invalid the Quar-
antine Measures to prevent the Spread of the Novel Coronavirus in the village of Ghvankiti of Terjola
Municipality, 12 May 2020. See: https://matsne.gov.ge/ka/document/view/4869464?publication=0.




5. The opening of Thilisi Municipality (11 May 2020);?*

6. The opening of Rustavi Municipality (14 May 2020);*%

7. Increasing the number of people allowed to gather in public spaces

from three to 10 (18 May 2020);?** and

8. Increasing the number of persons who may be involved in social

activities (such as funerals, wedding parties, and similar activities)
from three to 10 (18 May 2020).%**

As the epidemiological situation appeared under control, the Govern-
ment of Georgia took the view that there was no need to extend the state of
emergency any longer. Therefore, the state of emergency expired on 22 May
2020.2% As a result of the expiration of the state of emergency, the following
human rights restrictions laid down in Ordinance No.181%?7 (23 March 2020)
of the Government to implement the Presidential Decree No.1 (21 March
2020) were automatically lifted:

1. The restrictions on the transportation of more than three persons

by car;

2.  The imposition of a curfew;

222 QOrdinance No.297 on the Amendment to the Ordinance No.181 on the Approval of Measures to be
Implemented in Connection with the Prevention of the Spread of the Novel Coronavirus (COVID-19)
in Georgia, 8 May 2020. See: https://matsne.gov.ge/ka/document/view/4868455?publication=0.

22 The Ordinance No.298 on the Amendment to the Ordinance No.181 on the Approval of Measures
to be Implemented in Connection with the Prevention of the Spread of the Novel Coronavirus
(COVID-19) in Georgia, 11 May 2020. See: https://matsne.gov.ge/ka/document/view/4869042?-
publication=0.

224 See, the Ordinance No.305 on Amendment to the Ordinance No.181 of 23 March 2020 on the Ap-
proval of Measures to be Implemented in Connection with the Prevention of the Spread of the
Novel Coronavirus (COVID-19) in Georgia, 14 May, 2020. See: https://matsne.gov.ge/ka/document/
view/4870954?publication=0.

25 |bid.

226 The Edict of the President of Georgia No.1, 21 March, 2020 on the Declaration of the State of
Emergency Throughout the Whole Territory of Georgia. See: https://matsne.gov.ge/en/document/
view/4830390?publication=0. Later, The President of Georgia adopted the Edict that postponed the
state of emergency for one month. The Edict of the President of Georgia No.2, 21 April, 2020 on
the Declaration of the State of Emergency Throughout the Whole Territory of Georgia. See: https://
matsne.gov.ge/en/document/view/4853172?publication=0.

Y

227 The Ordinance No.181 on the Approval of Measures to be Implemented in Connection with the Pre-
vention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020. See: https://
matsne.gov.ge/en/document/view/4830610?publication=0. As noted before, this ordinance has

been later amended on numerous occasions.




5.

The restriction on assemblies and manifestations provided for by
the Law of Georgia on Assemblies and Manifestations;

The restriction on the movement of persons aged 70 and over;?*®
and

The prohibition on entering cemeteries.??*

On the basis of an overview of the restrictions imposed in Georgia during
the state of emergency, the following issues merit particular attention.

a)

b)

The Government of Georgia invoked two main arguments in sup-
port of the state of emergency: the threat of the uncontrolled in-
ternal spread of the coronavirus; and the low degree of compliance
among the population with the Government’s recommendations.
The first argument may be questionable in terms of the existence
of immediate risks posed by COVID-19 at the given time, the sec-
ond argument was not convincing either. The declaration of a state
of emergency and imposing human rights restrictions therein were
not the only means available to increase the degree of compliance
among the population with recommended measures. The restric-
tions on human rights could have been imposed on the basis of
relevant laws that are legally binding. For example, if there was no
compliance or a low degree of compliance among the population
with the recommendation of the Government to cancel activities
associated with populous gatherings or for persons aged 70 and
over to stay in self-isolation, the Parliament of Georgia could have
amended the relevant law, without declaring a state of emergency
and imposing the corresponding human rights restrictions.

In restricting human rights during the state of emergency, the Presi-
dent of Georgia acted in compliance with international and Europe-
an human rights treaties. In particular, none of the absolute rights
provided for in the ICCPR and the ECHR were restricted by the Pres-
ident of Georgia.

228 However, the Government has issued a recommendation to restrict the movement of persons aged
70 and over. See: https://bit.ly/3efZIGy [visited: 24.09.20].

229 Report on the Measures Implemented by the Government of Georgia Against COVID-19, 2020, 14-
15, https://stopcov.ge/Content/files/COVID_RESPONSE_REPORT__ENG.pdf.




Meanwhile, the President of Georgia acted mainly in compliance
with the constitutional provisions in restricting human rights. The
Presidential Decree restricted mostly those rights that are expressly
permitted under Article 71(3) of the Constitution. However, the De-
cree still raised at least two legal problems.

Firstly, during the state of emergency the right to education
was restricted in Georgia (teaching had to be conducted remotely)
on the basis of Article 26 of the Constitution that governs the free-
dom of labor, freedom of trade unions, right to strike, and freedom
of enterprise. Restricting the right to education on the basis of a con-
stitutional provision that has nothing to do with this right, and not
instead doing so on the basis of Article 27 of the Constitution which
directly deals with the right to education, was somewhat unusual.
However, this approach may be explained by the fact that under Ar-
ticle 71(3) of the Constitution of Georgia, the right to education may
not be restricted under the Constitution during a state of emergency.
Secondly, of the human rights that were restricted during the state
of emergency listed in Article 1 of the Presidential Decree, the rea-
sons for restricting the right to a fair trial (i.e. having to conduct
court hearings on criminal cases remotely) under Article 7 of the
Decree are questionable. Placing the provision on the restriction
to the right to a fair trial in a different part of the Presidential De-
cree that did not deal with the restrictions of human rights may
be explained by the fact that Article 31 (procedural rights) of the
Constitution that covers the right to a fair trial may not be restricted
during a state of emergency.

Under the Decree of the President of Georgia of 21 March 2020, all
the rights and freedoms that could be lawfully restricted under Ar-
ticle 71(4) of the Constitution of Georgia were restricted, with the
exception of Article 17 of the Constitution that covers the rights to
freedom of opinion, information, mass media, and the internet.

Implementing measures provided for in the regulations of the Gov-
ernment mainly stemmed from the restrictions laid down in the
Presidential Decree. However, at least one problem on declaring a
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quarantine and curfew arose. Specifically, on the basis of the re-
striction of Article 14 of the Constitution (freedom of movement),
the Government of Georgia introduced a quarantine and curfew.
Quarantine regimes were introduced in various municipalities
such as Marneuli and Bolnisi (23 March 2020), Lentekhi (10 April
2020), certain administrative units of Kobuleti Municipality (Gvara,
Mukhaestate, Leghva, and Tskavroka) (12 April 2020), and the vil-
lage of Khidiskhuri in Khashuri Municipality (13 April 2020). The
Government also imposed curfew, prohibiting travel on foot and by
vehicle from 21:00 to 06:00 (31 March 2020).

The statement of the Prime Minister at a press conference
on 30 March 2020 pointed out the following: “we took a decision,
within the state of emergency, on further tightening the measures
and we declare factually, factually | underline, universal quarantine
that will start tomorrow from 8 o’clock in the morning.”?*° At the
same press conference, the Prime Minister underscored that “for
the period of the state of emergency, complete quarantine is fac-
tually announced. From 21:00 to 06:00 movement on foot and by
transport within cities and in the country is prohibited. ... Factually,
it means that within the country from 21:00 to 06:00 so called cur-
few is declared.”?!

The Prime Minister gave a further explanation by pointing out
that: “complete quarantine, so called, so called curfew means that

See the part of the statement of the Prime Minister in the Georgian language: ,,h336 8030mgm
39030yYy30B0mg0s, ULogsbagdm Bgmdsmamdol Bomamgddo, Bmdjxdol 8608363cmm3560
350353M700l  JgLobgd o H336 353BIOMN BOJBHMOMN33®, BaJBMOMN3s baBasLbdnom
5m3603603, Loaym3zgmaosm 30M36ENbL, MmIgamo B33 omob 8 LyscnLb snHygds.” From
4:32 minute. Video recording of the Statement of the Prime Minister of Georgia followed by Q&A
session of 30 March 2020. See: http://gov.ge/index.php?lang id=GEO&sec_id=200&info_id=75773.
[visited: 07.09.20].

See the part of the statement of the Prime Minister in the Georgian language: Loasbagdm
0am3omgmodnl 350000 3boEEIdy, BOJGMOMN3sE, LMYmo 39MbEHNbN. 21 LosmnEsb
03Mdogmgds MmammE J3g0mo, oby GMbL3MMEN Jomodgddo s J3gybol dobdGsdnom
8900550030 J0 ML 6 LdsmMsdey. ... BoJBMOMN3500 gl 6086s3L, MmA J39ybol BsldEedoom 21
B3N I6 oMb 6 Lysmadg 3BoEEIdS JaMIE fmegdym LogmdgbsbEm bssomon. From 6:57
minute. /bid.




from 21:00 to 06:00 in the morning only pharmacies may function.
Nothing else. This is critically important. And everyone should un-
derstand that this is a minimum ... we could do and make conces-
sion today in order not to declare universal quarantine.”?*

This leaves no doubt that that the Government of Georgia an-
nounced a complete quarantine in several municipalities of Geor-
gia, and a curfew for the whole country.

However, the measures mentioned above are difficult to rec-
oncile with the statement of the President of Georgia in her tele-
vision address to the nation on declaring the state of emergency
on 21 March 2020. In her address, the President of Georgia clearly
pointed out that “the measures provided for in the Decree include
neither complete quarantine, nor declaring curfew.”?** There is no
doubt that the declaration of a state of emergency, that may in-
clude both quarantine and curfew, is within the competence of the
President of Georgia, as defined in Article 71 of the Constitution
of Georgia. By stating that neither complete quarantine nor cur-
few had been declared in Georgia, the President did not apply this
power, at least when declaring the state of emergency on 21 March
2020. The President of Georgia could have done so at any time later,
depending on the epidemiological situation. However, no further
amendment to the Presidential Decree was made declaring a com-
plete quarantine and/or curfew.

Therefore, the measures taken by the Government of Geor-
gia, namely declaring a complete quarantine and curfew, were

22 See the part of the statement of the Prime Minister in the Georgian language: ,bLnmo 39Ms6E 060,
383Mace Hmeadymo, gamae fmeadymo Logm33bwsbEm Loson 60dbs3l, MM 21 LoscnEsb
om0l 6 Losmodg BYBI3mMbaMmgds dggdmyods dbmmme ©s AbmmMmE sBMNsJgolL. Lb3sl
SMaxzgMmb. gb oMol 3Mmo@nsnma 8603367mm3560. s Yy3gmab Pbos 33gL8megl, MmAa b stols
ol 8060871080 ..., Mobo 3539010053 ©d EsmMAMdSE3 336 Mgl 33333dmmm ndobosmzol, Mmd oM
359ma3933b9egd06s Laymzgmmom 39MbE0b0.“ From 16:40 minute.

233 Video recording of the President of Georgia’s address to the Public of 21 March 2020, from 03:36
minute. See: https://ajaratv.ge/article/56955; [visited: 07.09.20]. See the part of the address of the
President in the Georgian language: ,©33M3&00 gom35molL§nbgdnmo Bmagdodo s dgwals sty
LYo 3oMbE0b, s 3M3Y6S6ENL Loscnb godmEbewyds.”




questionable as these measures were not consistent with the state-
ment of the President of Georgia of 21 March 2020.

e) An analysis of the developments following the declaration of the
state of emergency to its expiration makes it clear that the Law of
Georgia on the State of Emergency was of no or little use in practice.
In the preamble of the Decree of 21 March 2020, the President of
Georgia referred to Article 2, paras. 3 and 4 of the Law that reflect
Article 71 of the Constitution. No substantive reference to the Law
of Georgia on the State of Emergency was made in other legal acts,
including the regulations adopted by the Government of Georgia.
This may be explained by the limited nature of the measures laid
down in the Law and the irrelevance of these measures in the con-
text of this epidemiological situation. Bearing in mind the fact that
the Parliament adopted a special law governing the state of emer-
gency, it is important to adapt the Law on the State of Emergency to
accommodate challenges presented by an epidemiological crisis.

Therefore, it is recommended:

a) to strictly adhere to the constitutional framework when restricting
human rights within the state of emergency, namely with regard to
the right to education (Article 27 of the Constitution) and procedur-
al rights (Article 31 of the Constitution) that may not be restricted
during a state of emergency; and

b) to reflect in the Law on the State of Emergency the context of epi-
demics and pandemics, to lay down specific restrictive measures ap-
plicable to an epidemic and/or pandemic, and to define the power
and the limits of the relevant authorities in restricting human rights.

Although the state of emergency expired in Georgia on 22 May 2020, the
COVID-19 pandemic persisted. In order to keep the situation under control,
the Government of Georgia decided to continue imposing some human rights
restrictions without maintaining the state of emergency.



In order to impose human rights restrictions without declaring or main-
taining a state of emergency, the Government of Georgia applied to the
Parliament to amend the Law of Georgia on Public Health.?** The proposed
amendment to the Law on Public Health envisaged measures restricting hu-
man rights without declaring a state of emergency and laid down that the
scope of such restrictions would have to be defined by the Government.?®
The initial amendments to the Law on Public Health?*® have been improved to
some extent and were finally adopted by the Parliament on 22 May 2020.2%"

An important element of the amendments to the Law related to the new
definition of quarantine measures. The new definition of quarantine measures
introduced in the Law widened its scope to cover not only measures applied
to a specific person (that were already laid down in the Law), but also a set
of measures imposing restrictions of certain human rights on the basis of the
Law on Public Health or normative acts adopted/issued in accordance with
this Law. Namely, the amendments to the Law specified the following:

“the quarantine measures shall be:

a) aset of measures applied to a person who is not ill but has had or
may have had contact with the case of contagious disease during
the period of transmission;

b) measures defined by this Law and/or the normative act adopted/
issued in accordance with this Law, which are temporarily used for
the protection of the health of the population during a pandem-
ic and/or epidemic especially dangerous for the public health and
which may imply a different regulation than those established by
other normative acts of Georgia, including the temporary imposi-
tion of appropriate restrictions in connection with the activities/
administration of public institutions, other institutions under the

24 https://bit.ly/2TIbWsu [visited: 09.09.20].

25 |In accordance with the explanatory note of the amendments to the Law of Georgia of Public Health,
the initiative to adopt amendments to the Law was conditioned by the need to enable the Govern-
ment of Georgia to take the relevant measures after the termination of the state of emergency in
order to fight pandemic and epidemic particularly dangerous for public health. https://info.parlia-
ment.ge/file/1/BillReviewContent/248129. Also https://bit.ly/35Y3Ame [visited: 09.09.20].

26 For initiated draft amendments to the Law see: https://info.parliament.ge/file/1/BillReviewCon-
tent/248127?

7 See https://info.parliament.ge/file/1/BillReviewContent/249312?




executive government, legal entities under public law, other legal
entities, the provision of public services, the movement of persons,
property, labour, professional or economic activities, and illegal
migration/international protection, and/or in connection with the
gathering of persons for the purpose of holding social events.”?3#

The post-state of emergency restrictions of human rights were mainly
governed by Ordinance No.322 of the Government of Georgia on the Approv-
al of Isolation and Quarantine Rules adopted on 23 May 2020, the day after
the state of emergency expired.?*®

Under Article 3 of the Ordinance: “regulations provided for by Decree
No.164 of 28 January 2020 of the Government of Georgia on the Approval of
Measures to Prevent the Possible Spread of the Novel Coronavirus in Georgia
and an Emergency Response Plan for the Cases of Novel Coronavirus Diseases,
which do not contravene rules approved by this Ordinance, shall constitute an
integral part of this Ordinance.“**° The reference to the pre-state of emergen-
cy legal document makes it clear that it was still valid (unless it contradicted
Ordinance No.322). The same is true with regard to the validity of the regula-
tions provided for by Decree No.164 during the state of emergency.?*!

The purpose of the Ordinance is to determine isolation and quarantine
rules provided for by the Law of Georgia on Public Health to prevent the mass
spread of the novel coronavirus (COVID-19) and to determine appropriate
measures to minimize the possible threat to life and health and to manage
the epidemiological crisis.?*?

After the expiration of the state of emergency, the following restrictions
affecting human rights were applied:

238 See Article 453(2). This amendment is valid until 1 January 2021. https://matsne.gov.ge/en/docu-
ment/view/217847?publication=31. See also the explanatory report to the amendment: https://info.
parliament.ge/file/1/BillReviewContent/248129.

2% Ordinance No.322 of the Government of Georgia on the Approval of Isolation and Quarantine Rules,
23 May 2020. See: https://matsne.gov.ge/ka/document/view/4877009?publication=38.

290 Ibid.

21 The Ordinance No.181 on the Approval of Measures to be Implemented in Connection with the Pre-
vention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020. See: https://
matsne.gov.ge/en/document/view/4830610?publication=0.

242 Article 1 of the Rules, Ordinance No.322 of the Government of Georgia on the Approval of Isolation

and Quarantine Rules, 23 May 2020. See: https://matsne.gov.ge/ka/document/view/4877009?pub-
lication=38.




The suspension of international air, land, and sea transport services
for the transportation of passengers (23 May 2020);%3

The suspension of transportation of passengers by railway within
the country (23 May 2020);*

The suspension of intercity passenger transportation and/or trans-
portation within municipal administrative territories (buses and
fixed route taxis) (23 May 2020);**

The suspension of transportation of passengers by public transport,
including metro and cable transport (23 May 2020);2%

The suspension of transportation of passengers by air within the
country (23 May 2020);*’

243 |bid. From 13 July 2020 the exceptions are made with regard to direct international flights carried
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out between Thilisi International Airport and the following airports: Munich; Paris; Riga. The Ordi-
nance No.433 to the Amendment to the Ordinance No.322 of 23 May 2020 of the Government of
Georgia on the Approval of Isolation and Quarantine Rules, 10 July 2020. See: https://matsne.gov.
ge/ka/document/view/4922274?publication=0. From 1 October 2020 the exception is also made
with regard to direct international flights between Kutaisi and Riga. The Ordinance No.585 to the
Amendment to the Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Ap-
proval of Isolation and Quarantine Rules, 17 September 2020. See: https://matsne.gov.ge/ka/docu-
ment/view/4990670?publication=0.

Article 2(5)(a), Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Approv-
al of Isolation and Quarantine Rules, 23 May 2020. See: https://matsne.gov.ge/ka/document/
view/4877009?publication=38. From 15 June 2020 the transportation of passengers by railway
within the country was allowed. Ordinance No. 355 on Amendment to the Ordinance No.322 of 23
May 2020 of the Government of Georgia on the Approval of Isolation and Quarantine Rules, 8 June
2020. See: https://matsne.gov.ge/ka/document/view/4891162?publication=0.

Article 2(5)(b), Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Approv-
al of Isolation and Quarantine Rules, 23 May 2020. See: https://matsne.gov.ge/ka/document/
view/4877009?publication=38. From 8 June 2020 intercity passenger transportation and/or trans-
portation within the municipal administrative territories were allowed. Ordinance No. 345 on
Amendment to the Ordinance No0.322 of 23 May 2020 of the Government of Georgia on the Ap-
proval of Isolation and Quarantine Rules, 2 June 2020. See: https://matsne.gov.ge/ka/document/
view/4886920?publication=0.

Article 2(5)(c), Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Approv-
al of Isolation and Quarantine Rules, 23 May 2020. See: https://matsne.gov.ge/ka/document/
view/4877009?publication=38. From 29 May 2020 the transportation of passengers by public trans-
port, including metro and cable transport was allowed. Ordinance No. 337 on Amendment to the
Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Approval of Isolation and
Quarantine Rules, 28 May 2020. See: https://matsne.gov.ge/ka/document/view/4883020?publica-
tion=0.

Article 2(5)(d), Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Approv-
al of Isolation and Quarantine Rules, 23 May 2020. See: https://matsne.gov.ge/ka/document/
view/4877009?publication=38. From 15 July 2020 transportation of passengers by air within the




The prohibition on the transportation of more than three persons
(including the driver) by taxi (M1 category). In addition, the driver
had to be equipped with a face mask and passengers could only use
rear seats (23 May 2020);2*®

7. The restriction whereby passengers and drivers had to wear face

masks while using public transport, including metro and cable
transport (28 May 2020);**

The restriction whereby cultural and sports events could be carried
out only remotely (23 May 2020);*°
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country was allowed. Ordinance No. 440 on Amendment to the Ordinance No.322 of 23 May 2020
of the Government of Georgia on the Approval of Isolation and Quarantine Rules, 15 July 2020. See:
https://matsne.gov.ge/ka/document/view/4927101?publication=0.

Article 2(7), Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Approval
of Isolation and Quarantine Rules, 23 May 2020. See: https://matsne.gov.ge/ka/document/
view/4877009?publication=38.

The Ordinance No. 337 on Amendment to the Ordinance No.322 of 23 May 2020 of the Government
of Georgia on the Approval of Isolation and Quarantine Rules, 28 May 2020. See: https://matsne.
gov.ge/ka/document/view/4883020?publication=0.

Article 4(1), Ordinance No.322 of the Government of Georgia on the Approval of Isolation and
Quarantine Rules, 23 May 2020. See: https://matsne.gov.ge/ka/document/view/4877009?publica-
tion=38. From 20 June 2020 an exception was made for cultural events related to museum activities.
The Ordinance No.374 on Amendment to the Ordinance No.322 of the Government of Georgia
on the Approval of Isolation and Quarantine Rules, 18 June 2020. See: https://matsne.gov.ge/ka/
document/view/4898915?publication=0. From 1 July 2020 restriction is declared inapplicable to
entertaining activities carried out in an open space. The Ordinance No.377 on Amendment to the
Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Approval of Isolation and
Quarantine Rules, 22 June 2020. See: https://matsne.gov.ge/ka/document/view/4901211?publica-
tion=0. From 10 July 2020 the restriction to carry out sports events remotely was cancelled. The
Ordinance No.433 on Amendment to the Ordinance No.322 of 23 May 2020 of the Government of
Georgia on the Approval of Isolation and Quarantine Rules, 10 July 2020. See: https://matsne.gov.
ge/ka/document/view/4922274?publication=0. From 13 July 2020 cultural events are permitted in
open spaces. The Ordinance No.437 on Amendment to the Ordinance No.322 of 23 May 2020 of
the Government of Georgia on the Approval of Isolation and Quarantine Rules, 10 July 2020. See:
https://matsne.gov.ge/ka/document/view/4923308?publication=0. From 10 September 2020 the
restriction to carry out cultural and sports events in open space with no more than 200 persons was
introduced. The Ordinance No.566 to the Amendment to the Ordinance No.322 of 23 May 2020 of
the Government of Georgia on the Approval of Isolation and Quarantine Rules, 9 September 2020.
See: https://matsne.gov.ge/ka/document/view/4990670?publication=0. Under the amendment of
16 September 2020, the restriction of cultural events relating to theatres and movie theatres will be
lifted on 1 November 2020. The Ordinance No.579 to the Amendment to the Ordinance No.322 of
23 May 2020 of the Government of Georgia on the Approval of Isolation and Quarantine Rules, 16
September 2020. See: https://matsne.gov.ge/ka/document/view/4990670?publication=0.




The suspension of in-person teaching in educational institutions
and the restriction whereby this could be carried out only remotely
(22 May 2020);2t

10. The restriction on teaching remotely was also governed under an-

other Ordinance of the Government (23 May 2020);%?

11. The restriction whereby all kinds of trainings, conferences, and

seminars had to be conducted only remotely (23 May 2020);*3

12. The restriction on the assembly of more than 10 natural persons

where such an assembly is related to social events (e.g. wedding
parties.) (23 May 2020).%*

251 Ordinance No.321 of the Government of Georgia on Carrying Out Education Process in Education
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Institutions, 22 May 2020. See https://matsne.gov.ge/ka/document/view/4876977?publication=0.
Under the Order of the Minister for Education, Science, Culture and Sport dated 11 September
2020, the establishments of general education carrying out activities in the cities of Thilisi, Kutaisi,
Rustavi, Gori, Zugdidi, Poti, Kobuleti and Batumi will conduct an education process till 1 October
2020 remotely and from 1 October 2020 continue the process in non-remote form. However, under
the amendment dated 30 September 2020 to the Order of 11 September 2020 the establishments
of general education carrying out activities in the cities of Thilisi, Kutaisi, Rustavi, Zugdidi will con-
duct an education process from 1 October to 29 December 2020 in accordance with hybrid model
of remote study for I-VI classes in the intramural form and for VII-XII classes in the remote form
(exceptions apply). As regards the cities of Gori and Poti, under the Order dated 30 September 2020
education process till 1 October 2020 will be conducted remotely and from 1 October 2020 it will be
continued in non-remote form.

Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Approval of Isolation and
Quarantine Rules, 23 May 2020. See: https://matsne.gov.ge/ka/document/view/4877009?publica-
tion=38.

Article 3(2), Ordinance No.181 on the Approval of Measures to be Implemented in Connection with
the Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020. See:
https://matsne.gov.ge/en/document/view/4830610?publication=0. Later the prohibition was ap-
plied only to events organised in enclosed spaces (1 July 2020). From 6 July 2020 prohibition about
all kinds of trainings, conferences and seminars was completely cancelled. Ordinance No.410 on
the Amendment to the Ordinance No.322 of 23 May 2020 of the Government of Georgia on the
Approval of Isolation and Quarantine Rules, 3 July 2020. See: https://matsne.gov.ge/ka/document/
view/4915862?publication=0.

On 20 July 2020 an amendment was made to this provision by which the limitation applies only to
enclosed spaces. The Ordinance No.450 to the Amendment to the Ordinance No.322 of 23 May 2020
of the Government of Georgia on the Approval of Isolation and Quarantine Rules, 20 July 2020. See:
https://matsne.gov.ge/ka/document/view/4931389?publication=0. Later, an assembly in open spaces
of more than 10 natural persons where such assembly is related to social events (e.g. wedding parties,
any kind of anniversaries, funeral repasts, etc.) was allowed only in compliance with the recommenda-
tions of the Ministry of Health (20 July). The Ordinance No0.450 to the Amendment to the Ordinance




13. The restriction whereby face masks had to be worn in enclosed
public spaces (23 May 2020);%°

14. The same restriction (face masks in enclosed public spaces) was
also imposed under another Ordinance of the Government (15
June 2020);%¢

15. Isolation of persons (quarantine or self-isolation) suspected of be-
ing infected with coronavirus or being at high risk of coronavirus
infection (23 May 2020);*’

16. Quarantine restrictions imposed in the villages of Mushevani and
Geta of Bolnisi Municipality (23 May 2020),2%8 Tetritskaro Municipal-
ity (23 May 2020),%° the village Karajalari in Gardabani Municipality

No.322 of 23 May 2020 of the Government of Georgia on the Approval of Isolation and Quarantine
Rules, 20 July 2020. See: https://matsne.gov.ge/ka/document/view/4931389?publication=0. From 10
September 2020 the regulation is reverted to the original version i.e. the restriction of an assembly of
more than 10 natural persons where such assembly is related to social events (e.g. wedding parties,
any kind of anniversaries, funeral repasts, etc.) is applied to both open and enclosed spaces. The Or-
dinance No.566 to the Amendment to the Ordinance No.322 of 23 May 2020 of the Government of
Georgia on the Approval of Isolation and Quarantine Rules, 9 September 2020. See: https://matsne.
gov.ge/ka/document/view/4990670?publication=0.

25 Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Approval of Isolation and

Quarantine Rules, 20 July 2020. See: https://matsne.gov.ge/ka/document/view/4877009?publica-

tion=38. For the purposes of the Ordinance, a public space shall be any indoor or outdoor area,
unless it is a space used by individuals for residential purposes. Article 5(2), Ibid.

26 QOrdinance No.368 on the Approval of the Rules for Wearing Face Masks, 15 June 2020. See: https://
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matsne.gov.ge/en/document/view/4896616?publication=0.

Chapter Il, Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Approval of Isola-
tion and Quarantine Rules, 20 July 2020. See: https://matsne.gov.ge/ka/document/view/4877009?-
publication=38.

Article 15, the Ordinance No.322 of the Government of Georgia on the Approval of Isolation and
Quarantine Rules, 23 May 2020. See: https://matsne.gov.ge/ka/document/view/4877009?publica-
tion=38. From 15 June 2020 quarantine was limited only to the village of Mushevani. See: Amend-
ment No.369 to the Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Ap-
proval of Isolation and Quarantine Rules, 15 June 2020. See: https://matsne.gov.ge/ka/document/
view/4896865?publication=0. From 1 July 2020 quarantine was completely lifted in the remaining
village of Geta of Bolnisi Municipality. Amendment No.395 to the Ordinance No.322 of 23 May 2020
of the Government of Georgia on the Approval of Isolation and Quarantine Rules, 1 July 2020. See:
https://matsne.gov.ge/ka/document/view/4912789?publication=0.

Article 16,the Ordinance No.322 ofthe Governmentof Georgiaonthe Approval ofIsolationand Quaran-
tine Rules, 23 May 2020. See: https://matsne.gov.ge/ka/document/view/4877009?publication=38.
From 4 June 2020 quarantine was lifted in Tetritskaro Minucipality. Amendment No.351 to the Ordi-
nance No.322 of 23 May 2020 of the Government of Georgia on the Approval of Isolation and Quar-
antine Rules, 4 June 2020. See: https://matsne.gov.ge/ka/document/view/4889053?publication=0.




(24 July 2020),%*° and Mestia Municipality (10 August 2020);%*

17. The restriction whereby court hearings could be conducted only re-

motely (23 May 2020);?%? and

18. The suspension of transportation of passengers within the munic-

ipal administrative territories of Adjara Autonomous Republic, as
well as within the administrative borders of Adjara Autonomous
Republic and intercity passenger transportation to Adjara Autono-
mous Republic and back by M2 and M3 categories of vehicles (fixed
route taxis and buses) (25-26 September 2020).2%

The legal basis for imposing human rights restrictions after the state of
emergency in Georgia merits particular attention here. This legal basis, name-
ly the Law on Public Health, has been criticized by civil society representa-
tives, the Public Defender (Ombudsman), individual members of the Parlia-
ment, and experts alike.?**

20 Amendment No.468 to the Ordinance No.322 of 23 May 2020 of the Government of Georgia on the
Approval of Isolation and Quarantine Rules, 24 July 2020. See: https://matsne.gov.ge/ka/document/
view/4939485?publication=0. From 10 August 2020 quarantine was lifted in the village Karajalari
of Gardabani Municipality. Amendment No.493 to the Ordinance No.322 of 23 May 2020 of the
Government of Georgia on the Approval of Isolation and Quarantine Rules, 10 August 2020. See:
https://matsne.gov.ge/ka/document/view/4960956?publication=0.

261 Amendment No0.493 to the Ordinance No.322 of 23 May 2020 of the Government of Georgia on
the Approval of Isolation and Quarantine Rules, 10 August 2020. See: https://matsne.gov.ge/ka/
document/view/4960956?publication=0. From 21 August 2020 quarantine was limited only to the
administrative units of Lower Mestia and of Mestia Municipality. Amendment No.526 to the Or-
dinance No.322 of 23 May 2020 of the Government of Georgia on the Approval of Isolation and
Quarantine Rules, 21 August 2020. See: https://matsne.gov.ge/ka/document/view/4970710?publi-
cation=0. From 2 September 2020 Quarantine is lifted in Mestia Municipality. The Ordinance No.547
on Amendment to the Ordinance No.322 of 23 May 2020 of the Government of Georgia on the
Approval of Isolation and Quarantine Rules, 31 August 2020. See: https://matsne.gov.ge/ka/docu-
ment/view/4980382?publication=0.

262 Article 1 (amending Article 3325 of the Code), the Law on the Amendment of the Code of Crim-

inal Procedure of Georgia, No. 5973, 22 May, 2020; See: https://matsne.gov.ge/ka/document/

view/4876514?publication=0#DOCUMENT:1;. See also the Law on the Amendment of the Code of

Criminal Procedure of Georgia, No. 6779, 14 July 2020. See: https://matsne.gov.ge/ka/document/

view/4924554?publication=0#DOCUMENT:1;.

Ordinance No.601 to the Amendment to the Ordinance No.322 of 23 May 2020 of the Government

of Georgia on the Approval of Isolation and Quarantine Rules, 24 September 2020. See: https://

matsne.gov.ge/ka/document/view/5001492?publication=0.

264 See: the statement of the GYLA, 19 May 2020, see https://bit.ly/35Y3ICe [visited: 10.09.20]; the
statement of the Georgian Democratic Initiative, 20 May 2020, see https://gdi.ge/ge/news/state-
ment-20-05-20.page [visited: 11.09.20]; also https://www.apsny.ge/analytics/1592073018.php [vis-
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b)

One of the reasons for such criticism is that the amendments to
the Law on Public Health did not specifically define the object, con-
tent, and limits of the restriction of the constitutional rights and
fully grant the executive authorities the discretion to restrict hu-
man rights.?®® The reference in the Law on Public Health that certain
rights may be restricted is not sufficient. It is necessary that the Law
specifically defines the object, content, and limits for the restriction
of the rights concerned. While the Law should lay down the ob-
ject, content, and limits of restrictions of the rights concerned, the
Government may be authorized to define the ways and means of
restricting the relevant rights.26®

Another problem with the Law of Georgia on Public Health relates
to the fact that the Government of Georgia was granted the right
to define rules different from the regulations set by the Parliament
of Georgia.?®” Therefore, the Law empowers the Government to im-
pose restrictive rules which differ/contradict the will of the legisla-
tor and the norms stipulated by law.?¢®

Therefore, it is recommended that:

a)

b)

the Law on Public Health specifically defines the object, content,
and limits for restrictions of the rights concerned; and
the provision of the Law on Public Health that grants to the execu-
tive authorities the right to define the rules different from the reg-
ulations set by the Parliament of Georgia is abolished.

ited: 15.09.20]; the Statement of Transparency International Georgia, 19 May 2020, see: https://
bit.ly/3mI69Qb [visited: 15.09.20]. See also https://bit.ly/2GjCHQU [visited: 15.09.20]; https://bit.
ly/321ImUn [visited: 16.09.20].

265 https://bit.ly/3kRpghs [visited: 12.09.20]; See also https://gdi.ge/ge/news/statement-02-07-2020.
page [visited: 12.09.20].

26 The Statement of Georgian Democratic Initiative, 20 May 2020, see: https://gdi.ge/ge/news/state-
ment-20-05-20.page [visited: 12.09.20].

267 |, Jibladze, Covid-19 Pandemic and Human Rights, Human Rights Center, 2020, 6. See: https://bit.
ly/3kRcKHA [visited: 12.09.20].

268 https://bit.ly/2HWSLuUN [visited: 12.09.20]. See also https://gdi.ge/ge/news/statement-02-07-2020.
page [visited: 12.09.20].



As noted above, human rights restrictions were imposed in Georgia not only
during the state of emergency (21 March - 22 May 2020), but also before and
after it. Therefore, it would be wrong to focus solely on the compliance of
human rights restrictions imposed during the state of emergency. Accordingly,
it is equally important to assess the legitimacy and proportionality of human
rights restrictions imposed before 21 March 2020 and after 22 May 2020.

The analysis of the steps taken by Georgia in fighting the COVID-19 pan-
demic demonstrates that the President of Georgia was authorized under the
Constitution to declare the state of emergency and that the human rights
restrictions imposed met with the international and European standards in
the sense that the President of Georgia had not derogated from the absolute
human rights.

When describing the character of the human rights restrictions, the Gov-
ernment of Georgia has underscored that “every imposed restriction aimed
to restrict the mobility of citizens and to ensure adherence to sanitary-hygien-
ic norms and social distancing rules...”?®® Therefore, all the measures taken by
the Government were supposed to serve the above purposes.

If the legitimate aim of the Government of Georgia to restrict human
rights and freedoms was the protection of public health, the specific restric-
tions imposed should serve the aim of preventing the spread of COVID-19.
At the same time, if the specific restrictions of human rights imposed did not
serve the aim of preventing the spread of COVID-19, then the restriction of
human rights would not be legitimate. Therefore, the question to answer with
regard to the legitimate aim here is whether or not the specific restrictions
aimed at preventing the spread of the coronavirus.

269 Report on the Measures Implemented by the Government of Georgia Against COVID-19, 2020, 17.
See: https://stopcov.ge/Content/files/COVID_RESPONSE_REPORT__ENG.pdf.




If it is established that the specific restrictions imposed by the Govern-
ment were aimed at preventing the spread of coronavirus, then it should be
assessed whether the restrictions were proportionate to the aim pursued.

In assessing whether the requirements of the relevant international and
European instruments in restricting human rights have been met, a particular
focus will be placed on compliance with the principle of proportionality.

As the research is aimed at finding out the relevance of the human rights
restrictions at all three stages (i.e. before, during, and after the state of emer-
gency) it is important to note that the principle of proportionality should have
been applied in all of them. The Secretary General of the Council of Europe
in her information document pointed out that “[ilt is for the authorities to
ensure that any such restriction, whether or not it is based on a derogation,
is clearly established by law, in compliance with relevant constitutional guar-
antees and proportionate to the aim it pursues.”?® Therefore, the measure
restricting human rights must be proportionate to the aim it pursues.

As already noted, the principle of proportionality is fundamental in as-
sessing whether measures taken by a state are strictly required by the given
situation. This principle requires that a state must justify the relevance of the
measures taken. For example, if a state takes a measure aimed at restricting
the freedom of movement, this measure will be justified only if there is a high
risk of spreading the virus that poses a threat to the health of the population.

One of the elements of the principle of proportionality is that the state
should consider less restrictive measures from among the various measures
available. As the European Court has noted “when assessing the “lawfulness”
of the detention of a person “for the prevention of the spreading of infectious
diseases” are whether the spreading of the infectious disease is dangerous
to public health or safety, and whether detention of the person infected is
the last resort in order to prevent the spreading of the disease, because less
severe measures have been considered and found to be insufficient to safe-
guard the public interest.”?’*

270 Secretary General of Council of Europe, Respecting Democracy, Rule of Law and Human Rights in the
Framework of the COVID-19 Sanitary Crisis: A Toolkit for Member States, Information Document,
SG/Inf(2020)11, 7 April, 2020, p.6, https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-of-
law-and-human-rights-in-th/16809e1f40.

21 Enhorn v. Sweden, 25 January 2005, para. 44.




An important requirement of the principle of proportionality is the tem-
porary character of the restriction imposed. The restriction of human rights
may not last longer than the situation justifying such a measure.

Apart from the practice of the Constitutional Court of Georgia, the ne-
cessity to comply with the principle of proportionality may be inferred from
Article 4 of the Law on the State of Emergency that points out that the mea-
sures aimed at derogating from the rights during a state of emergency shall be
taken in accordance with “specific circumstances.” However, the amendment
to the Law of Georgia on Public Health lays down the principle of propor-
tionality in express terms. Specifically, para. 3 of Article 453 prescribes that
“restriction of the right shall be:

a) directed towards the achievement of the benefits guaranteed by

the relevant article of the Constitution of Georgia:

b) provided for by law and/or other normative act;

c) necessary for the democratic society;

d) non-discriminatory;

e) proportionally restricting;

f)  such that the benefit protected by restriction exceeds the damage

incurred as a result of the restriction.”

In general, it is argued that while imposing the human rights restrictions,
the Government of Georgia was guided by the principle of proportionality.
This is confirmed by the report of the Government of Georgia characterizing
the measures restricting human rights provided for in the Presidential Decree
(21 March 2020), which stated: “the decree included only those rights and
freedoms, the restriction of which was critical to the management of the ep-
idemiological situation.”?”2 The fact that the principle of proportionality was
taken into account when imposing the relevant human rights restrictions was
demonstrated in the same report as follows: “[i]t should be stressed that on
the one hand, the legitimate objective given the epidemiological situation,
and on the other hand, the proportionality between the legitimate objective

272 Report on the Measures Implemented by the Government of Georgia Against COVID-19, 2020, 17,
https://stopcov.ge/Content/files/COVID_RESPONSE_REPORT __ENG.pdf.




and the means used to achieve it was taken into consideration during the im-
position of specific restrictions.”?”3

The application of the principle of proportionality in restricting human
rights was also referred to in the statements of the Prime Minister of Geor-
gia?’* and other state officials.?”®

As noted above, an important requirement of the principle of propor-
tionality concerns the duration of the measures taken: the human rights re-
striction should not last longer than the state of emergency itself.?’® The tem-
porary character of the measures imposed was demonstrated by the fact that
after the state of emergency was initially introduced on 21 March 2020 for
one month, the Government of Georgia considered prolonging it until 10 May
2020.?”” However, due to the epidemiological situation, it was finally decided
to request that the President of Georgia prolong the state of emergency for
another month.?’®

The right to liberty and security aims to protect a person from having his/her
freedom arbitrarily taken away. The isolation (quarantine or self-isolation) of
a person putting him/her under the effective control of the state affects his/
her right to liberty and security. If the person concerned is not at liberty to

73 |pid., 18.

274 Video recording of the statement of the Prime Minister of Georgia at the press conference on
19 March 2020. See: http://gov.ge/index.php?lang_id=GEO&sec_id=200&info_id=75722. In his
interview the Prime Minister of Georgia noted that “bogobagdom dgmdsmamdsl, Mma3gymog J39-
yobadon godmpbos, y3gmes 08 syEnmgdgm mmbobdogdsl, Mmdgmog h390 dozs@smam, 3Jm-
bs 00300 80B7B-0gg3MOMN30 SBLBS s 3nMsdnfM nym dndsmoymo 9307800l go3MEg-
mJd0b ggmamoxznnbs s LobHMmsxgal gdEnMmIdnLy3gb. bgmalyamyds 306mboo dnbogdydymo
YBMIOSIMbogdsl nygbads dbmmmeo g3nbsgnmmydnwsb gedmadnbsmy.” ob. ,35Jsomon
3M0obobo dgbadamgdmmdse”, nb@&yMm307 Ladomm3gzmmb 3Mgdogm dnbobE&M, dnmMman gobsmoas-
b0sb, asbgmo ,Jomoymo mEbgds”, N1/2020, 83. 3.

275 https://bit.ly/3efiV5K [visited: 25.09.20].

26 QOpinion on the Draft Constitutional Law on “Protection of the Nation” of France adopted by the Ven-
ice Commission at its 106th Plenary Session (Venice, 11-12 March 2016), CDL-AD(2016)006, Opin-
jon No. 838/2016, 14 March, 2016, para. 65, https://www.venice.coe.int/webforms/documents/
default.aspx?pdffile=CDL-AD(2016)006-€.

277 See: https://bit.ly/2TKUJyB [visited: 25.09.20].

278 See: https://bit.ly/3mKSsQo [visited: 25.09.20].




leave a premises (even if this premises is his/her residence), that person has
to be regarded as being deprived of his/her liberty.?”®

The right to liberty and security is protected, inter alia, under Article 9 of
the ICCPR and Article 5 of the ECHR. The ECtHR has pointed out that Article 5
of the Convention that deals with a person’s physical liberty, aims “to ensure
that no one should be dispossessed of this liberty in an arbitrary fashion. In
order to determine whether someone has been “deprived of his liberty” ...
the starting-point must be his concrete situation and account must be taken
of a whole range of criteria such as the type, duration, effects and manner of
implementation of the measure in question.”?&

The rules on isolation that covers both quarantine and self-isolation es-
tablished in Georgia in connection with the pandemic were applicable before,
during, and after the state of emergency. Before declaring the state of emer-
gency, the Government of Georgia introduced a rule on the compulsory isola-
tion of persons returning from high-risk countries (28 January 2020) that was
later applied to all persons from all other countries (18 March 2020). Under
this regulation, persons entering Georgia were to present a PCR test result
issued by the relevant laboratory within the last three days. In case persons
entering Georgia were unable to present the PCR test result, they were sub-
ject to an epidemiological test and compulsory 14-day isolation.?8!

The Decree of the President of Georgia of 21 March 2020 provided for
the restriction of Article 13 of the Constitution (human liberty) as follows “the
relevant authorities defined by the legislation of Georgia shall be authorized
to transfer a person by force to an appropriate institution, in a place designat-
ed by the Government of Georgia, for the violation of isolation or quarantine
rule established by the Government of Georgia.”

279 Para. 8, Deliberation No. 11 on prevention of arbitrary deprivation of liberty in the context of public
health emergencies, UN Working Group on Arbitrary Detention, 8 May 2020. See: https://www.
ohchr.org/Documents/Issues/Detention/DeliberationNo11.pdf.

280 Medvedyev and Others v. France, Grande Chamber, 29 March 2010; Guzzardi v. Italy, 6 November
1980, para. 92; Amuur v. France, 25 June 1996, para. 42.

21 Amendment to Article 4, para. 4, subparas. b.d-b.d.b., the Decree No.514 of the Government of
Georgia on the Amendment to the Decree of the Government of Georgia No.164 of 28 January
2020 “On the Approval of Measures to Prevent the Possible Spread of the Novel Coronavirus in
Georgia and the Emergency Response Plan for the Cases of Novel Coronavirus Disease”, 12 March
2020. See: https://matsne.gov.ge/ka/document/view/4821519?publication=0.




Although not immediately, but rather on 23 April 2020, the Law of Geor-
gia on Public Health was amended, laying down that in order to protect life
and/or health of others, as a preventive measure, a physical person could be
placed in an appropriate space, in the event of a violation of isolation and/or
quarantine rules (entered into force on 2 May 2020).%

As far as the rules on isolation adopted after the state of emergency are
concerned, apart from the rule on the isolation of a person upon entry into
the country and the rule on the isolation of a person in the event of a violation
of isolation and/or quarantine rules which remained in force after the state of
emergency, the Government, as a result of the internal spread of coronavirus
in the country, also laid down a rule on the isolation of persons (quarantine or
self-isolation)? suspected of being infected with coronavirus or being at high
risk of coronavirus infection (23 May 2020).2%

It is also important to assess the relevant regulations relating to the right
to liberty and security adopted by the Government of Georgia in light of in-
ternational and European human rights standards. A person deprived of his/
her liberty should be provided with all the human rights guarantees; in partic-
ular, he/she should be informed promptly, in a language which he/she under-
stands of the reasons for his/her detention and he/she should have access to
legal assistance.®®

Under comment No.2 of Article 42 of the Administrative Offences Code
of Georgia, in the implementation of a preventive measure (i.e. placement of

282 See Amendment to Article 111, Amendment to the Law of Georgia on Public Health, 23 April 2020,
No0.5890-SS, https://matsne.gov.ge/ka/document/view/4854050?publication=0.

23 The Law of Georgia on Public Health in Article 1(k and I) defined isolation and quarantine measures:
a) “isolation — keeping a diseased or an infected person separately from others for the period of
communicability of these disease by placing him/her in such a place and/or in such conditions that
would restrict or prevent direct or indirect transmission of the disease from his/her to another per-
son”; b) “quarantine measures — a set of measures applied to a person who is not diseased but has
been exposed to a communicable disease case during the period of communicability”. See: https://
matsne.gov.ge/ka/document/view/21784?publication=31.

28

2

Chapter Il, Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Approval of Isola-
tion and Quarantine Rules, 20 July 2020. See: https://matsne.gov.ge/ka/document/view/4877009?-
publication=38.

Para. 19, Deliberation No. 11 on prevention of arbitrary deprivation of liberty in the context of public
health emergencies, UN Working Group on Arbitrary Detention, 8 May 2020. See: https://www.
ohchr.org/Documents/Issues/Detention/DeliberationNo11.pdf.
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a physical person in an appropriate space), subparagraphs a) and c) of part 1
and part 2 of Article 245 of the Code are applied.®® While it is important that
Article 245(1) of the Administrative Offences Code of Georgia lays down that
during an administrative detention, a relevant official is obliged to explain to
the detainee in a form he/she understands of the administrative offence he/
she has committed and the corresponding basis for detention (subparagraph
a), and that he/she has a right to notify the person he/she names and the
administration of his/her work/educational institution (subparagraph c), the
Code fails to guarantee that the person concerned has a right to a lawyer.

The fact that a person whose liberty is deprived does not have a right to
legal assistance posed a human rights problem.?®” However, the amendment
to the Law of Georgia on Public Health rectified this legal drawback by provid-
ing that a person placed in isolation, in addition to the rights mentioned in the
Administrative Offences Code, also has a right to a lawyer.®

Regarding the right of a person deprived of their liberty to have relevant
information relating to his/her detention, the Public Defender (Ombudsman)
of Georgia raised a concern.?® In particular, although the Order of 25 March
2020 of the Minister of Internally Displaced Persons from the Occupied Terri-
tories, Labour, Health and Social Affairs of Georgia on Defining Isolation and
Quarantine Rules*° that was valid during the state of emergency and Ordi-
nance No.322 of the Government of Georgia on the Approval of Isolation and
Quarantine Rules®! currently in force, lay down that the person concerned
shall be provided with an explanation/appropriate information about his/her
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rights and duties that he/she is to comply with while in isolation and/or quar-
antine, in the view of the Public Defender (Ombudsman) of Georgia the estab-
lished form is not an appropriate means for providing a person to be placed
in quarantine with the relevant information. Specifically, in the opinion of the
Public Defender (Ombudsman), the document did not contain information
about fundamental guarantees and the basis for deprivation of liberty was
not explained properly.?*?

One question which may be raised with respect to the Georgian expe-
rience, is the interpretation of the right to liberty and security. The interna-
tional and European human rights treaties clearly distinguish between, on
the one hand, the right to liberty and security, and the freedom of movement
on the other. In this regard, the ECtHR pointed out in its case-law that Article
5(1) of the Convention “is not concerned with mere restrictions on liberty
of movement; such restrictions are governed by Article 2 of Protocol No. 4.
However, it seems that the approach of the President of Georgia has differed
from that provided for in the international and European human rights trea-
ties. The President of Georgia within the state of emergency authorized the
Government to establish isolation and quarantine rules under Article 14 of
the Constitution (freedom of movement) instead of imposing the relevant re-
striction under Article 13 of the Constitution (human liberty).?** Under the
international and European human rights treaties, the relevant standards on
the protection of the right to liberty and security should be applicable to per-
sons in isolation. An interpretation similar to international and European hu-
man rights treaties was made by the Constitutional Court of Georgia.**

The right to take proceedings by which the lawfulness of his/her deten-
tion is decided is an important aspect of the protection of the right to liberty
and security. This right has been well-established at international and Euro-

22 Monitoring of Places of Restriction of Freedom relating to Quarantine Measures against Novel Coro-
navirus (COVID-19), Public Defender (Ombudsman) of Georgia, 2020, 6. See: http://ombudsman.ge/
res/docs/2020071010392251855.pdf [visited: 28.09.20].
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view/1901078?publication=0.




pean levels. Under Article 9(4) of the ICCPR: “[a]lnyone who is deprived of his
liberty by arrest or detention shall be entitled to take proceedings before a
court, in order that that court may decide without delay on the lawfulness of
his detention and order his release if the detention is not lawful.” A similar
provision is laid down in Article 5(4) of the ECHR, stating “[e]veryone who is
deprived of his liberty by arrest or detention shall be entitled to take proceed-
ings by which the lawfulness of his detention shall be decided speedily by a
court and his release ordered if the detention is not lawful.”

The Law of Georgia on Public Health provides for the right of a person to
take proceedings by which the lawfulness of his/her detention is decided. In
particular, Article 11(2) of the Law lays down that “a natural person shall have
the right to appeal the decision made concerning him/her, as provided by the
legislation of Georgia.” Although the right to appeal against the decision on
isolation is important in itself, an effective mechanism to protect the right to
liberty and security in the context of isolation (quarantine and self-isolation)
seems to have been overlooked in Georgia.?*®

As rightly pointed out by the Public Defender (Ombudsman) of Georgia,
under the current legislation, the lawfulness of isolation is decided on the
basis of the rule of administrative appeal®® and, later, by applying to the rel-
evant court.?” Based on the above regulations, appeals about the lawfulness
of isolation would last longer than the isolation itself. Under Article 183(1)
of the General Administrative Code of Georgia, the administrative body has
one month to decide on the administrative appeal. As for the appeal before
the court, the Civil Procedure Code of Georgia lays down that a judge shall be
obliged to deliver a judgement on admitting the claim within five days**® and
the Court has to decide the case within two months.?®
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It is clear that in order to ensure that persons in isolation have an ef-
fective remedy, it is important that the lawfulness of his/her placement in
isolation is decided as soon as possible, and definitely earlier than the period
of isolation expires.?® This approach has been supported in the case-law of
the ECtHR.*** Therefore, there is a need to establish accelerated procedures
under the Law of Georgia on Public Health by which the lawfulness of the
placement of a person in isolation (quarantine or self-isolation) is decided.
Making decisions on the lawfulness of an isolation by a court within 48 or 72
hours would be a proportionate time period.

The same is true with regard to appeals to a higher administrative body,
as laid down under the legislation of Georgia. There should also be an efficient
mechanism for appeals to a higher administrative body. A person in isolation
should be able to decide whether to appeal on the lawfulness of placement in
isolation to the higher administrative body or the court. As was the case regard-
ing the determination of the reasonable time period within which the court
should decide on the lawfulness of the isolation, a similar approach should be
taken to appeal to a higher administrative body.*? Having an effective right to
remedy in the situation described above requires that the national law bears
in mind that a person is placed in isolation and he/she has access to the higher
administrative body and/or court only remotely.3® Information available re-
garding the difficulties to access to remedy for those who are placed in quar-
antine has outlined that the current mechanism for appeals is not efficient.3**

Apart from laying down a provision in the Law of Georgia on Public
Health on the right to appeal, it is vital that persons placed in isolation are
provided the relevant information on appeal against the decision taken.3%

30 Monitoring of Places of Restriction of Freedom relating to Quarantine Measures against Novel Coro-
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Therefore, it is important not only to lay down the right to appeal on the
lawfulness of isolation, but also to make the mechanism and procedure both
fast and efficient.>®® The Government is expected to guarantee that the right
that is not theoretical, but is actually practical and effective.3”

The lawful deprivation of liberty may be arbitrary if such detention is not
strictly necessary or a proportionate measure in pursuance of a legitimate
aim.>% International and European human rights standards are helpful here
when identifying the relevant criteria. The ECtHR on the a relating to the de-
tention of a person spreading an infectious disease pointed out the following:
“the essential criteria when assessing the “lawfulness” of the detention of a
person “for the prevention of the spreading of infectious diseases” are wheth-
er the spreading of the infectious disease is dangerous to public health or
safety, and whether detention of the person infected is the last resort in order
to prevent the spreading of the disease, because less severe measures have
been considered and found to be insufficient to safeguard the public interest.
When these criteria are no longer fulfilled, the basis for the deprivation of
liberty ceases to exist.”3%

It is clear from the above judgement of the ECtHR that detention of the
person infected should be the last resort in order to prevent the spread of dis-
ease if less severe measures have been considered and found to be sufficient
to safeguard the public interest. Thus, under the ECHR, if less strict measures
allow for the same result to be achieved, then resorting to stricter measures
would not be regarded as proportionate.
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The Georgian legislation provides for two forms of isolation: quarantine
and self-isolation. The latter is less strict as the person concerned may spend
this period of time at his/her own residence.3'° Under the relevant regulation,
the placement of a person in self-isolation is implemented if the relevant con-
ditions for self-isolation are met.

Although under the international and European human rights standards,
priority should be given to self-isolation over quarantine as it is a less strict
measure, a study carried out by the Public Defender (Ombudsman) of Georgia
showed that this has not always been the case in Georgia. On the basis of a
study by the Public Defender of Georgia, during the month of March 2020,
requests for self-isolation were always satisfied in due time, and from April
2020 the majority of requests were rejected.’!*

More recently, the Government of Georgia adopted a decision to give pri-
ority to the application of self-isolation over quarantine.3!? In particular, from
21 October 2020, citizens of Georgia with a negative PCR test result would be
subject to self-isolation instead of quarantine after arriving in Georgia.3!®

The amendment to the Government’s regulation on isolation was wel-
comed by the Public Defender (Ombudsman) of Georgia as it specified the list
of persons who may be put in self-isolation.?** Under para. 7! of the Amend-
ment to the Government Ordinance:

“A person may be placed in/transferred to self-isolation:

310 Order No.01-31/N of the Minister of Internally Displaced Persons from the Occupied Territories,
Labour, Health and Social Affairs of Georgia on Defining Isolation and Quarantine Rules, 25 March
2020. See: https://matsne.gov.ge/ka/document/view/4833995?publication=0. See, Order No.322
of the Government of Georgia on the Approval of Isolation and Quarantine Rules, 23 May 2020. See:
https://matsne.gov.ge/ka/document/view/4877009?publication=38.
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taking into account the state of health of a person (e.g. after sur-
gery, chemotherapy, the need for dialysis session, etc.) where rele-
vant medical documentation is submitted;

at the request of representatives of international missions, accred-
ited diplomatic missions in Georgia and their family members, tak-
ing into account the request of the relevant state agencies;

in the presence of other special circumstances/social factors (per-
sons with disabilities, minors, etc.) that justify the privilege of a per-
son’s presence in self-isolation.”3®

In general, this amendment should be assessed positively, particularly

the open-ended para. 7(c). However, in order to avoid an excessively narrow

interpretation of the special circumstances/social factors in practice justifying

why a person has been obliged to self-isolate, it is recommended to prescribe

a longer, albeit not exhaustive, list of special circumstances/social factors.

The list may also include, for example, pregnant women and women who are

breastfeeding, persons with underlying health conditions, and persons older
than 60 years of age.

On the basis of an analysis of the right to liberty and security in the con-

text of the measures taken by Georgia, it is recommended:

a)

to establish an efficient judicial and administrative mechanism for
appeals according to which the lawfulness of placing a person in
isolation is decided as soon as possible (preferably within 48 or
72 hours), but definitely before the period of isolation expires. It
is recommended that the mechanism bears in mind that a person
is placed in isolation should have access to a higher administrative
body and/or court remotely;3!®

to provide persons placed in isolation with the relevant information
on appeal against the decision taken; and

315 Amendment N344 to the Ordinance No.322 of 23 May 2020 of the Government of Georgia on the
Approval of Isolation and Quarantine Rules, 1 June 2020. See: https://matsne.gov.ge/ka/document/
view/4886309?publication=0.

316 Monitoring of Places of Restriction of Freedom relating to Quarantine Measures against Novel Coro-
navirus (COVID-19), Public Defender (Ombudsman) of Georgia, 2020, 11. See: http://ombudsman.
ge/res/docs/2020071010392251855.pdf [visited: 28.09.20].




c) tolay down alonger, albeit not exhaustive, list of categories of per-
sons who may be put in self-isolation instead of quarantine such as
pregnant women and women who are breastfeeding, persons with
underlying health conditions, persons older than 60 years of age in
the Law of Georgia on Public Health.

The freedom of movement was restricted in Georgia before, during and after
the state of emergency. Before declaring a state of emergency, the Govern-
ment of Georgia took a number of measures restricting the freedom of move-
ment such as the suspension of international air and road transportation,3’
the suspension of transportation of passengers by M2 category buses (fixed
route taxis) within the territories of municipalities, and the compulsory isola-
tion of persons returning from high-risk countries (later applied to all persons
from all other countries).

Various measures were taken during the state of emergency. The Decree
of the President of Georgia of 21 March 2020 provided for the restriction
of Article 14 of the Constitution (freedom of movement). Namely, the De-
cree laid down restrictive measures such as imposing isolation and quaran-
tine rules, suspending international travel by air, land, and sea (exceptions
applied), and authorizing the Government to regulate the carriage of passen-
gers and the transportation of cargo in the territory of Georgia by a procedure
other than that provided for by the legislation of Georgia.

In order to implement the Decree of the President of Georgia, the Gov-
ernment took a number of steps such as the suspension of international air,
land, and sea transport services for transportation of passengers, intercity
passenger traffic (buses and fixed route taxis), transportation of passengers
by railway and air transport, the transportation of passengers by M2 category
buses (fixed route taxis) within the territories of self-governing cities and mu-
nicipal administrative centers, the transportation of passengers by M3 cate-
gory vehicles and public transport (including metro) within the administrative

317 nitially, the suspension of international flights was imposed with high risk countries such as China,
Iran, Italy and France and later with all the other countries.



boundaries of municipalities, travel by mechanical means of transportation
(other than motorcycles), and transportation of more than three persons (in-
cluding the driver) by vehicles (along with the restriction whereby passengers
could only use the vehicle’s rear seats).

For the duration of the state of emergency, the Government of Georgia
also prohibited persons aged 70 and over from leaving their places of resi-
dence (exceptions applied), entering or leaving the municipalities of the cit-
ies of Thilisi, Rustavi, Kutaisi, and Batumi (exceptions applied), and entering
cemeteries.

In addition, the Government of Georgia introduced quarantine regimes
in the municipalities of Marneuli, Bolnisi, Lentekhi, Khashuri (village of Khi-
diskhuri), and Kobuleti (administrative units of Gvara, Mukhaestate, Leghva,
and Tskavroka), imposed a curfew and prohibited travel on foot and by vehicle
from 21:00 to 06:00.

Regarding the restrictions applicable after the state of emergency, the
following restrictions were imposed under the relevant regulation of the Gov-
ernment: the suspension of international air, land, and sea transport services
for the transportation of passengers; the transportation of passengers by rail-
way and by air within the country; intercity passenger transportation and/
or transportation within the municipal administrative territories (buses and
fixed route taxis); transportation of passengers by public transport (including
metro and cable transport), and transportation of more than three persons
(including the driver) by taxi (M1 category).

The Government of Georgia also took measures to isolate persons (quar-
antine or self-isolation) suspected of being infected with coronavirus or being
at high risk of coronavirus infection and to apply the quarantine restriction
in the municipalities of Bolnisi (villages of Mushevani and Geta), Tetritskaro,
Gardabani (village of Karajalari), and Mestia.

An important criterion for assessing whether the Government met the re-
quirements set out in the ICCPR (Article 4) and the ECHR (Article 15) is wheth-
er the restrictions imposed were “only to the extent strictly required by the
exigencies of the situation”. The obligation to take measures only to the ex-
tent strictly required by the exigencies of the situation reflects the principle of
proportionality that requires that the measures taken by a state must be pro-




portionate to the aim pursued. This requirement is applicable to restrictions
imposed in ordinary situations (i.e., non-state of emergency situations) as well.

In imposing restrictions on the freedom of movement, the Government
of Georgia outlined a number of ways in which it had ensured the proportion-
ality of the measures taken. Regarding the suspension of air and land traffic,
the Government pointed out that doing so had allowed it “to reduce the risk
of the virus entering the country on the one hand, while allowing...to take
some time to adequately prepare the healthcare system and to carry out the
controlled management of the epidemic on the other.”**® The Government
further argued that the decision to close air and land borders was made on
the basis of recommendations issued by epidemiologists and healthcare ex-
perts related to the rapid spread of the pandemic and the potential increase
in the number of cases of internal transmission in other countries.3'®

As far as the suspension of public transport is concerned, the Government
argued that, bearing in mind that public transport is a source of rapid mass
transmission of the virus, tracking the source of such infections posed signif-
icant difficulties. Therefore, in the view of the Government, the restriction of
operation of (intercity and municipal) public transport would reduce the mobil-
ity of the population and thus slow down and reduce the spread of the virus.32°

Concerning the suspension of travel by car, the Government noted that
the period of this particular suspension (17-27 April 2020) coincided with
the Easter holidays which are “accompanied by a high degree of mobility of
the population, as well as the tradition of a high degree of social interaction.
The Government explained the imposition of travel by car in order to maxi-
mize the observance of the rules of social distancing and to reduce the risk of
spreading the virus.”3?* The same explanation was given about the prohibition
of entering cemeteries, given the tradition of visiting cemeteries during the
Easter holidays.?*

318 Report on the Measures Implemented by the Government of Georgia Against COVID-19, 2020, 20,
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With respect to the restriction on entering or leaving several cities in
which 43.5% of the population of Georgia live, the Government noted that
“maintaining the rate of population movement from urban to rural areas and
vice versa increased the risk of spreading the virus and made it difficult to
determine the contacts of infected persons.”3?® In addition, in the Govern-
ment’s view: “the intensity of movement increased the risk of the geographic
spread of the virus over a brief period of time.” Apart from it, in the opinion
of the Government, “it was important to significantly decrease the mobility of
the population during the Easter week, when, traditionally, people move en
masse from cities to villages and back.”3%*

Regarding the introduction of the curfew (i.e. the restriction of the mo-
bility and prolonged social interaction of the population, the Government of
Georgia justified its introduction by the time of the beginning of the internal
transmission of the coronavirus in the country that could become uncontrolled
and the risk of the epidemic becoming large-scale, leading to the disruption and
collapse of the healthcare system. In the opinion of the Government, the impo-
sition of the curfew could reduce the population’s mobility and the number of
gatherings for social purposes, which usually take place in the evening.3?

In the same spirit, imposing quarantine regimes in individual municipali-
ties was justified by the Government of Georgia on the basis of risk assessment
and of the specific situation on the ground. In terms of the introduction of a
curfew in Marneuli and Bolnisi municipalities, this was justified on grounds of
the high level of internal transmission of the novel coronavirus in Marneuli
which occurred during a ritual event that was attended by several dozen peo-
ple (including residents of Bolnisi). Correspondingly, epidemiologists identified
up to 90 direct contacts in this chain. Bearing in mind that a significant part of
their population of these municipalities migrates daily to Thilisi, as well as oth-
er cities, in the opinion of the Government, there was a high risk of the virus
spreading rapidly in and beyond the Marneuli and Bolnisi clusters.32
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The Government faced a similar situation in Lentekhi Municipality, when
an infected person who had arrived there from Tbilisi had had contact with
a large number of people (approximately 50 persons). The situation was as-
sessed as critical due to the large number of direct contacts. Therefore, the
aforementioned municipality was put on lockdown to avoid the mass spread
of the virus.?”’

Strict measures of quarantine were imposed on the basis of the consid-
eration of the epidemiological situation on specific territories rather than the
whole country. This reflects the principle of proportionality and should thus
be assessed positively.

As noted above, the Government of Georgia prohibited persons aged 70
and over from leaving their places of residence. This prohibition was imposed
not on 23 March 2020, when the Government adopted the Ordinance imple-
menting the Decree of the President of Georgia, but later, on 30 March 2020.32
In particular, under the Ordinance of the Government, the Ministry of Econo-
my and Sustainable Development and the Ministry of Internally Displaced Per-
sons from the Occupied Territories, Labour, Health and Social Affairs of Georgia
are commissioned, if necessary, to ensure meeting the needs of persons aged
70 and over.??® The Ordinance enshrined that the prohibition would not be ap-
plicable to leaving places of residence to receive medical care that could not be
received in their place of residence, as well as leaving their place of residence
in order to purchase food and medical/pharmaceutical products.3*

In terms of proportionality, the restriction on persons aged 70 and over
leaving their places of residence was clearly an interference with their right
to the freedom of movement.?*! Thus, the Government struck a balance be-
tween the interests of persons aged 70 and over being able to enjoy freedom
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of movement while also protecting their health. The prohibition on leaving
places of residence was therefore not absolute. In addition, the prohibition
was not applicable for receiving medical care that could not be received at
their place of residence, as well as for leaving a place of residence in order
to purchase food and medical/pharmaceutical products. Therefore, it may
be concluded that the prohibition on persons aged 70 and over leaving their
place of residence was proportional.

As noted above, the freedom of movement was restricted in Georgia
not only during the state of emergency, but also before and after it. Perti-
nently, the restriction of the freedom of movement before and after the state
of emergency should be assessed on the basis of the relevant articles of the
ICCPR and the ECHR.

Namely, under Article 12 of the ICCPR:

“1. Everyone lawfully within the territory of a State shall, within

that territory, have the right to liberty of movement and free-
dom to choose his residence.

3. The above-mentioned rights shall not be subject to any restric-
tions except those which are provided by law, are necessary
to protect national security, public order (ordre public), public
health or morals or the rights and freedoms of others, and are
consistent with the other rights recognized in the present Cov-
enant.”

Under Article 2, Protocol No. 4 to the ECHR:

“l. Everyone lawfully within the territory of a State shall, within
that territory, have the right to liberty of movement and free-
dom to choose his residence.

3. No restrictions shall be placed on the exercise of these rights
other than such as are in accordance with law and are neces-
sary in a democratic society in the interests of national securi-
ty or public safety, for the maintenance of ordre public, for the
prevention of crime, for the protection of health or morals, or
for the protection of the rights and freedoms of others.”




These two provisions of the ICCPR and the ECHR are similar. Both the IC-
CPR and the ECHR recognized that the right to freedom of movement may be
restricted by a state provided that it meets certain requirements, namely that
the restriction is in conformity with the law, the restriction serves a legitimate
aim (such as the protection of health or the protection of the rights and free-
doms of others), and that the restriction is necessary in a democratic society.

In terms of whether the restrictions on the freedom of movement are in
accordance with the law, the relevant restrictions are provided in the relevant
regulations of the Government.**? However, bearing in mind that the Consti-
tution of Georgia expressly refers to “law” in Article 14 of the Constitution
(the freedom of movement),®* the restriction should be laid down in law,

332 para. 7 of the Decree of the Government of Georgia N164 of 28 January 2020 “On the Approval of
Measures to Prevent the Possible Spread of the Novel Coronavirus in Georgia and the Emergency
Response Plan for the Cases of Novel Coronavirus Disease. See: https://matsne.gov.ge/en/docu-
ment/view/4821121?publication=34. Para. 7, Decree N377 of 26 February 2020 of the Government
of Georgia on Amendment to the Decree of the Government of Georgia N164 of 28 January 2020
“On the Approval of Measures to Prevent the Possible Spread of the Novel Coronavirus in Georgia
and the Emergency Response Plan for the Cases of Novel Coronavirus Disease. See: https://matsne.
gov.ge/ka/document/view/4821168?publication=0. Decree N492 of 9 March 2020 of the Govern-
ment of Georgia on Amendment to the Decree of the Government of Georgia N164 of 28 January
2020 “On the Approval of Measures to Prevent the Possible Spread of the Novel Coronavirus in
Georgia and the Emergency Response Plan for the Cases of Novel Coronavirus Disease. See: https://
matsne.gov.ge/ka/document/view/4821212?publication=0. Decree N576 of 20 March 2020 of the
Government of Georgia on Amendment to the Decree of the Government of Georgia N164 of 28
January 2020 “On the Approval of Measures to Prevent the Possible Spread of the Novel Coronavi-
rus in Georgia and the Emergency Response Plan for the Cases of Novel Coronavirus Disease. See:
https://matsne.gov.ge/ka/document/view/4830234?publication=0. Decree N540 of 16 March 2020
of the Government of Georgia on Amendment to the Decree of the Government of Georgia N164 of
28 January 2020 “On the Approval of Measures to Prevent the Possible Spread of the Novel Corona-
virus in Georgia and the Emergency Response Plan for the Cases of Novel Coronavirus Disease. See:
https://matsne.gov.ge/ka/document/view/48243067?publication=0. Decree No.546 of the Govern-
ment of Georgia on Amendment to the Decree of the Government of Georgia N164 of 28 January
2020 “On the Approval of Measures to Prevent the Possible Spread of the Novel Coronavirus in
Georgia and the Emergency Response Plan for the Cases of Novel Coronavirus Disease, 17 March
2020. See: https://matsne.gov.ge/ka/document/view/4825724?publication=0. Decree N577 of 20
March 2020 of the Government of Georgia on Amendment to the Decree of the Government of
Georgia N164 of 28 January 2020 “On the Approval of Measures to Prevent the Possible Spread of
the Novel Coronavirus in Georgia and the Emergency Response Plan for the Cases of Novel Corona-
virus Disease. See: https://matsne.gov.ge/ka/document/view/4830251?publication=0.

333 Para. 2 of Article 14 (freedom of movement) of the Constitution of Georgia states the following: “[t]
hese rights may only be restricted in accordance with law, for ensuring national security or public
safety, protecting health or administering justice, insofar as is necessary in a democratic society.”



rather than in the regulations adopted by the Government. Therefore, it is
important that the relevant laws, the Law on Civil Safety (as the law governing
epidemics and pandemics which are extremely dangerous for public health)
or the Law on Public Health, specifically define the object, content, and limits
with respect to the restriction of the freedom of movement. Although the
amendment to the Law on Public Health was made on 22 May 2020 stating
that, inter alia, the restriction of movement of persons may be imposed, it did
not meet the relevant requirements of clarity and foreseeability.

As for the legitimate aim behind the restriction of the freedom of move-
ment, the analysis shows that the restrictions were imposed for the purpose
of the protection of public health and/or for the protection of the rights and
freedoms of others. In terms of whether the restriction on the freedom of
movement was proportionate to the aim pursued, the measures taken by the
authorities should in general be regarded as proportionate to the aim pursued.

Therefore, it is recommended that the relevant laws of Georgia specifi-
cally define the object, content, and limits with regard to the restriction of the
freedom of movement.

9.2.1. THE EQUAL TREATMENT OF FOREIGNERS AND CITIZENS OF
GEORGIA

When it comes to entering Georgia, there may have been some discrimina-
tion in the treatment of citizens/permanent residents of foreign countries on
the one hand, and the citizens of Georgia on the other hand.

Under Article 11(4) of the Ordinance of the Government of Georgia on
the Approval of Isolation and Quarantine Rules, everyone (including citizens of
Georgia) when entering the country was subject to quarantine for eight days.>**

34 QOrdinance No.322 of the Government of Georgia on the Approval of Isolation and Quarantine Rules,
23 May 2020. See: https://matsne.gov.ge/ka/document/view/4877009?publication=38. Although
from 15 September 2020 the period of quarantine is set to 8 days, at the outset 14 days of quaran-
tine was established (23 May 2020) that was later reduced to 12 days (12 August 2020). See: the
Ordinance No.577 to the Amendment to the Ordinance No.322 of 23 May 2020 of the Government
of Georgia on the Approval of Isolation and Quarantine Rules, 14 September 2020. See: https://
matsne.gov.ge/ka/document/view/4990670?publication=0. For the reasons to reduce the period
to quarantine, see: https://bit.ly/2GkGy05 [visited: 25.09.20]. Notably, 8 days of quarantine is not
applicable to persons who were in contact with infected persons (i.e. 12 days of quarantine rule
remains valid to them). The Ordinance No.577 to the Amendment to the Ordinance No.322 of 23




Despite the requirement that everyone entering Georgia was subject to
quarantine, Decree No. 164 of the Government lays down that the citizens/
permanent residents of five countries (Germany, France, Latvia, Lithuania,
and Estonia) would not be subjected to quarantine.?*

The different treatment of citizens/permanent residents of foreign coun-
tries by the Government may have been reasonably justified as some coun-
tries are safer than others in terms of their epidemiological situation. Based
on the epidemiological situation, the Government has the discretion to treat
citizens/permanent residents of foreign countries differently. Therefore, the
differing treatment of citizens and permanent residents of the five countries
mentioned above and those of other foreign countries did not contravene the
principle of non-discrimination.

However, the problem of discriminatory treatment may have arisen with
regard to the differing treatment between the citizens of Georgia and the
citizens/permanent resident of the above-listed five countries. As mentioned
above, the citizens of Georgia were subject to quarantine when entering the
country, while citizens/permanent residents of the five countries mentioned
above were not.®

The explanation given by a Georgian government representative on the
reasons for exempting citizens/permanent residents of those five countries
not subject to quarantine asserted that the above EU countries opened their
borders to the citizens of Georgia and, therefore, the Government of Georgia
reciprocated the gesture.®*” Another explanation provided by the General Di-

May 2020 of the Government of Georgia on the Approval of Isolation and Quarantine Rules, 14 Sep-
tember 2020. See: https://matsne.gov.ge/ka/document/view/4990670?publication=0.

The Decree No.1158 on Amendment to the Decree of the Government of Georgia No.164 of 28 Jan-
uary 2020 “On the Approval of Measures to Prevent the Possible Spread of the Novel Coronavirus in
Georgia and the Emergency Response Plan for the Cases of Novel Coronavirus Disease, 8 July 2020.
See: https://matsne.gov.ge/ka/document/view/4920321?publication=0. The citizens of Georgia
who have permanent residence or dual citizenship of one of these five countries are not subject to
quarantine. See: https://bit.ly/3mKUUGA [visited: 24.09.20].

336 From 15 September 2020 citizens/permanent residents of the five countries before entering Geor-
gia are obliged to present a PCR test result taken in the last 72 hours or take PCR test at their own
expenses. The Decree No.1176 on Amendment to the Decree of the Government of Georgia No.164
of 28 January 2020 “On the Approval of Measures to Prevent the Possible Spread of the Novel Coro-
navirus in Georgia and the Emergency Response Plan for the Cases of Novel Coronavirus Disease, 14
September 2020. See: https://matsne.gov.ge/ka/document/view/4993225?publication=0.

37 Video recording of the press statement of Irakli Chikovani on behalf of the Interagency Coordination
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rector of the National Center for Disease Control and Public Health was taking
“the deterrence position.”*® According to him, citizens/permanent residents
of foreign countries had limited mobility in the country and their travel itiner-
aries were known, while citizens of Georgia entering the country would have
much more contact with the local population.?®*® The same explanation was
given by the Press-Speaker of the Prime Minister of Georgia who stated that
foreigners had much less contact with other people in the country while citi-
zens of Georgia would have a much more extensive circle of contacts.3*

Bearing in mind the fact that at the time this restriction was introduced,
Georgia was regarded a safe country, it is difficult to explain why the citizens
of Georgia who travelled to those five countries and returned to Georgia were
subjected to quarantine, unlike the citizens/permanent residents of those
countries.®* Therefore, a problem with regard to the equal treatment of for-
eigners and citizens of Georgia is acknowledged here.

The right to private and family life was restricted in Georgia only in the con-
text of penitentiary institutions. Indeed, the restriction of this right was ap-
plied before, during, and after the state of emergency.

Even before the state of emergency, on 5 March 2020, the General Di-
rector of the Special Penitentiary Service of the Ministry of Justice of Georgia
introduced extraordinary measures in the penitentiary institutions of Georgia
in order to prevent the spread of COVID-19.3* In response to the extraor-

Council, 8 July 2020. See: http://gov.ge/index.php?lang_id=GEO&sec_id=200&info_id=76699 [vis-

ited: 15.09.20].

https://bit.ly/2TRUnpP [visited: 15.09.20].

39 Ibid.

340 See: https://bit.ly/3mKUUGA [visited: 25.09.20].

See: https://metronome.ge/story/282550 [visited: 15.09.20]. By the time of writing this paper there

are at least two pending cases before Thilisi City Court on discrimination. See: https://bit.ly/324Gr-

NU [visited: 15.09.20]. See also “the Deputy of “[the Georgian] Dream” Criticises the Government:

Restrictions Should be Applicable to Everyone”, Review of the Georgian Press (in Georgian), 14 Au-

gust 2020. See: https://bit.ly/38nEfoR [visited: 16.09.20].

See also A. and Others v. the United Kingdom, Grand Chamber,19 February, 2009.

342 Ppara. 1, see the Order No.4109 of the General Director of the Special Penitentiary Service of the
Ministry of Justice of Georgia, 5 March 2020.
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dinary situation caused by the COVID-19 pandemic, in accordance with the
Imprisonment Code of Georgia, family, long-term and short-term visitation
rights of charged and convicted persons, the right to short-term leave from a
penitentiary institution, as well as the right to temporarily leave a penitentia-
ry institution in special circumstances were all suspended.3%®

Along with the declaration of the state of emergency, the President of
Georgia on 21 March 2020 adopted a decree restricting, inter alia, Article
15 of the Constitution (rights to personal and family privacy, personal space,
and privacy of communication). This restrictions covered not only private and
family life issues, but also the right of visitation to penitentiary institutions. In
particular, the Decree stated that “in penitentiary institutions, the right to a
visit provided for by the Imprisonment Code shall be suspended.”

However, despite the relevant regulations adopted by the Government
to implement various restrictions imposed by the Decree of the President
of 21 March 2020, no such regulations were adopted to implement the re-
striction on the right to visitation to penitentiary institutions imposed by the
Decree.?** The reason for not adopting relevant regulations may be the fact
that even before the declaration of the state of emergency, on 5 March 2020,
the Special Penitentiary Service of the Ministry of Justice adopted a regula-
tion that was applicable not only before and during the state of emergency,
but would also remain applicable after the state of emergency.?* The compe-
tence of the Special Penitentiary Service of the Ministry of Justice to adopt
the regulation was based on Article 35(4) of the Law of Georgia on Public
Health stating, inter alia, that the Penitentiary Service shall have the following
authority over penitentiary institutions: “... b) undertaking preventive health
measures at penitentiary institutions”.34

33 Ipjd., Para. 2 of the Order. See also paras. 3 and 4 of the Order.
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Neither the Ordinance No. 181 of the Government that aims at implementing the restrictions pro-
vided for in the Decree of the President of Georgia, nor other legal act addressed this issue after
declaration of the state of emergency (21 March 2020). The Ordinance No.181 on the Approval
of Measures to be Implemented in Connection with the Prevention of the Spread of the Novel
Coronavirus (COVID-19) in Georgia, 23 March 2020. See: https://matsne.gov.ge/en/document/
view/4830610?publication=0.

35 See Order No0.4109 of the General Director of the Special Penitentiary Service of the Ministry of
Justice of Georgia, 5 March 2020.

26 July 2007. See: https://matsne.gov.ge/document/view/21784?publication=31.
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If the restriction of the right to private and family life imposed by the
Order of the General Director of the Special Penitentiary Service of the Min-
istry of Justice of Georgia is compared with the restriction provided for in
the Decree of the President of Georgia, it may be concluded that the for-
mer was wider in substance than the restriction imposed under the Decree of
the President of Georgia, as the Order restricted not only visitation rights of
charged and convicted persons, but also the right to short-term leave from a
penitentiary institution as well as the right to temporarily leave a penitentiary
institution for a special and private situation.

As the right to private and family life was restricted in the context of
penitentiary institutions in Georgia, it is important to analyze this restriction
in light of the relevant articles of the ICCPR and the ECHR. In particular, under
Article 17 of the ICCPR:

“l. Nooneshall be subjected to arbitrary or unlawful interference

with his privacy, family, home or correspondence, nor to un-
lawful attacks on his honour and reputation.

2. Everyone has the right to the protection of the law against

such interference or attacks.”
Under Article 8 of the ECHR:
“1. Everyone has the right to respect for his private and family life,
his home and his correspondence.

2. There shall be no interference by a public authority with the
exercise of this right except such as is in accordance with the
law and is necessary in a democratic society in the interests
of national security, public safety or the economic well-being
of the country, for the prevention of disorder or crime, for the
protection of health or morals, or for the protection of the
rights and freedoms of others.”

Although both articles recognize the right to private and family life, the
text of the ECHR is more specific in identifying the conditions under which the
right to private and family life may be restricted. It states that the restriction
should be provided for in the law, have a legitimate aim, and be necessary in
a democratic society.

In terms of whether the restriction of the right to private and family life
in the context of penitentiary institutions was in accordance with the law, this




restriction was imposed on the basis of the relevant provisions of the Law on
Public Health and the Order of the General Director of the Special Penitentia-
ry Service of the Ministry of Justice of Georgia.?*” Therefore, the lawfulness of
the restriction imposed is not in doubt.

As for whether the restriction imposed by the Government of Georgia
with regard to the right to private and family life pursued a legitimate aim,
the restriction was imposed for the purpose of protecting public health and/
or protecting the rights and freedoms of others.

With respect to whether the restriction imposed was proportionate to
the aim pursued, the Government of Georgia struck a fair balance between
the relevant interests. Although visitation rights were restricted to protect
the health of inmates, convicted persons maintained the right to have video
communication with family members. To compensate for the restriction im-
posed, prisoners were allocated 15 minutes of telephone conversation free
of charge. On 22 April 2020, the time limit for telephone conversations was
increased to 35 minutes. Thus, these measures that were aimed at counter-
balancing the restriction imposed on prisoners for public health reasons were
in adherence with the principle of proportionality.3*

Therefore, bearing in mind the special risks connected with the spread of
coronavirus in penitentiary institutions, the restriction imposed by the Geor-
gian authorities to restrict the right to private and family life in the context
of the right to visitation was in line with relevant international and European
human rights standards.

Although, in general, the discretion of the State to impose relevant re-
strictions to prevent the spread of COVID-19 in penitentiary institutions is not
doubted, there was no rationale for adopting the provision of the Decree of
the President of Georgia of 21 March 2020 stating that “in penitentiary in-
stitutions, the right to a visit provided for by the Imprisonment Code shall
be suspended.” The practical irrelevance of this provision of the Decree was

347 See Order N0.4109 of the General Director of the Special Penitentiary Service of the Ministry of
Justice of Georgia, 5 March 2020.

38 Follow-up Statement of CPT Regarding the Situation of Persons Deprived of their Liberty in the
Context of the Ongoing COVID-19 Pandemic, CPT/Inf (2020) 21, 9 July 2020. See: https://rm.coe.
int/16809ef566 [visited: 25.09.20].



confirmed by the fact that no action was taken by the Government to adopt
a regulation in relation to this part of the Decree. Even without this part of
the Decree of the President, the Order of the General Director of the Special
Penitentiary Service of the Ministry of Justice of Georgia that was based on
the relevant provisions of the Law on Public Health was valid and sufficient to
impose the relevant restriction. The restriction on the right to visitation im-
posed on the basis of the Law on Public Health and the Order of the General
Director of the Special Penitentiary Service proves that ordinary legislation
was able to adequately cope with the situation without declaring a state of
emergency and imposing corresponding restrictions.

The rights laid down in Article 18 of the Constitution of Georgia were restrict-
ed during the state of emergency and partly after it as well.

Regarding the period of the state of emergency, the Decree of the Pres-
ident of Georgia of 21 March 2020 provided for the restriction of, inter alia,
Article 18 of the Constitution (rights to fair administrative proceedings, ac-
cess to public information, informational self-determination, and compensa-
tion for damage inflicted by a public authority) as follows: “the Government
of Georgia shall be authorized to determine, by an ordinance, procedures
for providing public services and for administrative proceedings, other than
those provided for by the legislation of Georgia currently in force.”3%

In order to implement the restriction of Article 18 of the Constitution,
the Government of Georgia adopted regulations focusing on the following
two aspects of constitutional rights: a) the procedures for providing public
services; and b) the procedures for administrative proceedings.*°

349 Decree No.1 of the President of Georgia on Measures to be Implemented in Connection with the
Declaration of a State of Emergency Throughout the Whole Territory of Georgia, 21 March 2020,
See: https://matsne.gov.ge/en/document/view/4830372?publication=0.

350 The Ordinance No.181 on the Approval of Measures to be Implemented in Connection with the Pre-
vention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020. See: https://
matsne.gov.ge/en/document/view/4830610?publication=0.




In terms of the procedures for providing public services, the implement-
ing regulations of the Government further authorized the Ministry of Justice
for the duration of the state of emergency to determine different procedures
governing the activities of the National Bureau of Enforcement, the Peniten-
tiary Service, the Notary Chamber, the National Archives, the State Service
Development Agency, the National Agency of Public Registry, and the House
of Justice.*!?

The Ministry of Justice as a competent institution in the relevant spheres
adopted regulations governing the activities of the following institutions
during the state of emergency:

The regulations suspended the proceedings of eviction from property
(Article 10) and of the seizure of movable property located in a living space
(Article 7).3%2

The regulations suspended the obligation of probationers and parolees
to appear before a probation officer as laid down by the Law of Georgia on the
Procedure for Enforcing Non-custodial Sentences and Probation.33

The regulations governed the activities of notaries and restricted certain
services provided by notaries.®*

31 Jpid. See also Article 11, the Ordinance No.204 on Amendment to the Ordinance No.181 of 23
March 2020 on the Approval of Measures to be Implemented in Connection with the Prevention of
the Spread of the Novel Coronavirus (COVID-19) in Georgia, 30 March 2020. See: https://matsne.
gov.ge/ka/document/view/4840082?publication=0.

32 QOrder No.515 of the Minister of Justice of Georgia on the Determination of Certain Questions Other

than those Provided for by Law of Georgia on Enforcement Proceedings in Connection with the Pre-

vention of the Spread of the Novel Coronavirus (COVID-19), 6 April 2020. See: https://matsne.gov.
ge/ka/document/view/4846300?publication=0.

Order No.522 of the Minister of Justice of Georgia on the Determination of Certain Questions Other

than those Provided for the Legislation of Georgia with regard to probationers and Parolees in Con-

nection with the Prevention of the Spread of the Novel Coronavirus (COVID-19), 16 April 2020. See:
https://matsne.gov.ge/ka/document/view/4851140?publication=0.

34 Order No.511 of the Minister of Justice of Georgia on Activities of the Legal Person of Public Law —
the Chamber of Notaries of Georgia and the determination of the Service Rules and Conditions by
the Notaries in Connection with the Prevention of the Spread of the Novel Coronavirus (COVID-19),
31 March 2020. See: https://matsne.gov.ge/ka/document/view/4841539?publication=0.
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The regulations governed the activities of the National Archives, the
rules relating to remote communication with interested persons, and restrict-
ed certain services provided.**

The regulations governed the activities of the State Service Development
Agency, the rules relating to remote communication with interested persons,
home services (for example, for persons aged 70 and over®*®), and restricted
certain services provided.3’

The regulations governed the activities of the National Agency of Public
Registry, the rules relating to remote communication with interested persons
(my.gov.ge), home services (for example, for persons aged 70 and over®*%) and
restricted certain services provided.3*°

With regard to the procedures for administrative proceedings during the
state of emergency, the Government adopted regulations under which the
timeframes established by the legislation for the submission and consideration
of administrative complaints and for releasing public information and personal
information were suspended.?® In particular, timeframes of one month estab-

35!
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Order No.516 of the Minister of Justice of Georgia on Approval of Administrating Rules of the Activi-
ties of the National Archives of Georgia in Connection with the Prevention of the Spread of the Nov-
el Coronavirus (COVID-19), 6 April 2020. See: https://matsne.gov.ge/ka/document/view/4846252?-
publication=0. The Order No.516 was cancelled by the Order No.534 on 13 May 2020 i.e., during the
state of emergency and new Order determining questions other than those provided for in the leg-
islation was not adopted. See: https://matsne.gov.ge/ka/document/view/4868844?publication=0.
3% These persons were not allowed to leave their places of residence during the state of emergency.
357 Order No.518 of the Minister of Justice of Georgia on Approval of Administrating Rules of the Ac-
tivities of the State Service Development Agency in Connection with the Prevention of the Spread
of the Novel Coronavirus (COVID-19), 9 April 2020. See: https://matsne.gov.ge/ka/document/
view/4848390?publication=0. See also the Amendment to the Order No.518. /bid.
358 These persons were not allowed to leave their places of residence during the state of emergency.

359 Order No.521 of the Minister of Justice of Georgia on Approval of Administrating Rules of the Ac-
tivities of the National Agency of Public Registry in Connection with the Prevention of the Spread
of the Novel Coronavirus (COVID-19), 15 April 2020. See: https://matsne.gov.ge/ka/document/
view/4848390?publication=0.

360 The Order No.181 on the Approval of Measures to be Implemented in Connection with the Preven-
tion of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020. See: https://
matsne.gov.ge/en/document/view/4830610?publication=0.




lished by the General Administrative Code of Georgia for filing an administra-
tive complaint against an administrative act®! and for appeal against an action
by an administrative body**? were suspended during the state of emergency.
Similarly, the timeframes established by the legislation of Georgia for issuing
public®® and personal*®* information were immediately (or within no more
than 10 days if such information required retrieving and processing) suspend-
ed during the state of emergency. Therefore, these timeframes only restarted
from the moment of expiration of the state of emergency.

Access to public and personal information pertains to two fundamental
human rights. Although the Constitution of Georgia states that access to public
information is a separate right (Article 18 of the Constitution) from the free-
dom of expression (Article 17 of the Constitution), under international human
rights treaties, access to public information constitutes a part of the freedom
of expression, while access to personal information is part of the right to pri-
vate life. Regarding the freedom of expression, as has been noted, it is the
only right under the Constitution that was not restricted during the state of
emergency in Georgia, even though the Constitution lawfully permits the re-
striction of this right. The freedom of expression covers the right to hold, to re-
ceive, and to impart information and ideas. Imposing a restriction on access to
public information however puts into question the protection of the freedom
of expression. It is clear that putting obstacles in the way of accessing public
information or even the suspension of the timeframe for releasing public infor-
mation may have interfered with the freedom of expression.

Although the Prime Minister of Georgia in a press conference on 21
March 2020 declared that the restrictions were not applicable to the media,?®*
it is clear that one of the functions of the media is to receive information.
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Article 180 of the General Administrative Code of Georgia. See: https://matsne.gov.ge/en/docu-
ment/view/16270?publication=33.

%2 Ibid.

363 |bjd, Article 40.

364 Article 21(3), 28 December 2011. See: https://matsne.gov.ge/en/document/view/1561437?publi-

cation=9.
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3% Video recording of the Georgian Prime-Minister’s press-conference of 21 March 2020, from 10:11
minute. http://gov.ge/index.php?lang_id=GEO&sec_id=200&info_id=75723 [visited: 19.10.20].




Therefore, the suspension of the timeframe for releasing public information
definitely had an impact on access to public information. This decision of the
Government of Georgia could thus have had a negative impact on the work
of the media when it came to receiving and imparting information. The Gov-
ernment did not provide any justification for the need to restrict the release
of public information.

The suspension of access to public information during the state of emer-
gency was assessed negatively by civil society.** In the opinion of the Insti-
tute for Development of Freedom of Information (IDFI), the suspension of
the timeframe for releasing public information was “problematic due to the
blanket character of the restriction. It is important that disclosure of public
information is restricted not in full, but only to the extent that is critical in a
state of emergency.”3’

The same is true with regard to personal information. Prevention of access
to personal information or suspension of the timeframe for releasing personal
information may interfere with the right to private life. No restriction on the
right to private life was imposed under the Decree of the President other than
in the context of the right of visitation to penitentiary institutions. The Govern-
ment has not given any justification as to its reason(s) for restricting access to
personal information. Indeed, it is not clear why the suspension of the time-
frame to access personal information was considered a measure strictly called
for by the exigencies of the situation. Bearing in mind the fact that during the
state of emergency neither the Decree of the President, nor the regulations of
the Government prescribed that the work of state institutions was suspended,
the blanket restriction on access to public and personal information may not
be regarded as proportionate to the legitimate aim of protecting public health.

As for the period after the state of emergency, the procedures for pro-
viding public services falling within the competence of the Ministry of Justice
were determined by new regulations since the Decree of the President de-

366 Report on Rule of Law and Human Rights During the COVID-19 Crisis, Institute for Development

of Freedom of Information, May 2020, 10. See: https://idfi.ge/public/upload/Covid/rule_of law
and_human_rights during covid 19.pdf [visited: 12.10.20].

37 Ibid.




claring the state of emergency had expired and, therefore, it could no longer
serve as a legal basis for relevant restrictions. New regulations of the Ministry
of Justice were subsequently based on the Law of Georgia on Public Health
(Article 453)*%® and the Ordinance on Approval of Isolation and Quarantine
Rules (Article 7(1)).3%°

In substance, the regulations governing the activities of various insti-
tutions of the Ministry of Justice of Georgia are similar to those applicable
during the state of emergency (the National Bureau of Enforcement,*”® the
Penitentiary Service,*”* the Notary Chamber,?’? the State Service Develop-
ment Agency®”® and the National Agency of Public Registry).3”*

The only institution whose services were restricted only during the state
of emergency was the National Archives. It was restricted from 6 April to 13
May 2020.3” It is not clear why this restriction was imposed on 6 April 2020
rather than immediately after the adoption of the declaration of the state of
emergency and the Government Ordinance No.181.%7¢ It is also not clear why
the restriction was cancelled on 13 May 2020 when the state of emergency

38 See: https://matsne.gov.ge/document/view/21784?publication=31.

39 Order No.322 of the Government of Georgia on the Approval of Isolation and Quarantine Rules, 23

May 2020. See: https://matsne.gov.ge/ka/document/view/4877009?publication=38.

Order No.546 of 25 May 2020 (https://matsne.gov.ge/ka/document/view/4877192?publication=0)

substituted by Order 582 of 15 July 2020 (https://matsne.gov.ge/ka/document/view/4926185?pub-

lication=0).

Order No.545 of 25 May 2020 (https://matsne.gov.ge/ka/document/view/4877231?publication=0)

Order No.548 of 25 May 2020 (https://matsne.gov.ge/ka/document/view/4877214?publication=3)

substituted by Order no. 581 of 15 July 2020 (https://matsne.gov.ge/ka/document/view/4926199?-

publication=4).

Order No.543 of 25 May 2020 (https://matsne.gov.ge/ka/document/view/4877263?publication=0)

substituted by Order No.579 of 15 July 2020 (https://matsne.gov.ge/ka/document/view/4926250?-

publication=0).

374 Order No.544 of 25 May 2020 (https://matsne.gov.ge/ka/document/view/4877247?publication=0)
substituted by Order 580 of 15 July 2020 (https://matsne.gov.ge/ka/document/view/4926233?pub-
lication=0).
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Order No.516 of the Minister of Justice of Georgia on Approval of Administrating Rules of the Activi-
ties of the National Archives of Georgia in Connection with the Prevention of the Spread of the Nov-
el Coronavirus (COVID-19), 6 April 2020. See: https://matsne.gov.ge/ka/document/view/4846252?-
publication=0.

376 The Ordinance No.181 on the Approval of Measures to be Implemented in Connection with the Pre-
vention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020. See: https://
matsne.gov.ge/en/document/view/4830610?publication=0.




was still legally valid. Ultimately, it remains ambiguous as to what, by 6 April
2020, necessitated the restriction on the work of the National Archives which
apparently vanished by 13 May 2020. Without justification being given for the
proportionality of the measure taken by the Government, the restriction on
access to information contained in the National Archives remains questionable.

The restriction of the right to property was imposed not only during the state
of emergency, but also after it. As far as the restriction of this right during
the state of emergency is concerned, the Decree of the President of Georgia
of 21 March laid down the following restriction of Article 19 of the Constitu-
tion (right to property): “the Government of Georgia shall be authorized to
restrict right to property, if necessary, and to use the property and material
resources of natural and legal persons for quarantine, isolation and medical
purposes.”3”’

On the basis of the restriction of the right to property imposed by the
President, the Government enacted a regulation under which the private
property of legal and natural persons who own and/or are able to provide ho-
tel and similar accommodation services, or who are able to provide carriage
and transportation by air and/or road, may be used for state purposes (23
March 2020).378

However, in practice, the restriction of the right to property did not be-
come necessary during the state of emergency.

Regarding the restriction of the right to property after the state of emer-
gency, the amendment to the Law of Georgia on Public Health adopted on 22
May 2020 stated that the quarantine measures shall be “measures defined
by this Law and/or the normative act adopted/issued in accordance with this

377 Para. 5, Article 1 of the Decree No.1 of the President of Georgia on Measures to be Implemented
in Connection with the Declaration of a State of Emergency Throughout the Whole Territory of
Georgia, 21 March 2020. See: https://matsne.gov.ge/en/document/view/4830372?publication=0.
Notably, under Article 4(i) of the Law of Georgia on State of Emergency, the State has an obligation

to issue compensation after the termination of the state of emergency.
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Article 8, the Ordinance No.181 on the Approval of Measures to be Implemented in Connection with
the Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020. See:
https://matsne.gov.ge/en/document/view/4830610?publication=0.




Law, which are temporarily used for the protection of the health of the popu-
lation during a pandemic and/or epidemic especially dangerous for the public
health and which may imply a different regulation than those established by
other normative acts of Georgia, including the temporary imposition of ap-
propriate restrictions in connection with, inter alia, property.”3”®

As already discussed in Chapter 8.3 of this research, the Law on Public
Health should not only lay down that the right to property may be restricted,
but it should also define object, content, and limits of the restriction of the
constitutional right to property.

At the time that this research was being finalized, the restriction to the
right to property had not been imposed in practice on the basis of the Law of
Georgia on Public Health.

Therefore, it is recommended that the Law on Public Health specifically
defines the object, content, and limits with respect to the restriction of the
right to property.

The freedom of assembly was restricted in Georgia during and after the state
of emergency. Before the state of emergency, the freedom of assembly was
not legally restricted, but the Government recommended cancelling activities
normally associated with people’s gatherings.3%

As far as the period of the state of emergency is concerned, the Decree
of the President of Georgia of 21 March 2020 provided for the restriction of,
inter alia, Article 21 of the Constitution (freedom of assembly) as follows:
“any kind of assemblies, demonstrations or gatherings of people, except in
exceptional cases determined by an ordinance of the Government of Georgia
shall be restricted.” In order to implement the Decree of the President, on 23
March 2020 the Government of Georgia adopted an ordinance that imposed
restrictions, inter alia, on the freedom of assembly.3&!

3% Amendment to the Law of Georgia on Public Health, No.5972, 22 May 2020. See: https://matsne.
gov.ge/ka/document/view/4876537?publication=0.

30 Video recording of the meeting of 1 March 2020 of the Interagency Coordination Council. See:
http://gov.ge/index.php?lang_id=GEO&sec_id=2008&info_id=75370 [visited: 03.09.20].

31 The Ordinance No.181 on the Approval of Measures to be Implemented in Connection with the Pre-
vention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020. See: https://
matsne.gov.ge/en/document/view/4830610?publication=0.




The measures taken by the Government of Georgia aimed at restricting
the freedom of assembly were as follows: the prohibition of assemblies and/
or manifestations under the Law of Georgia on Assemblies and Manifesta-
tions (23 March 2020)*®2; imposing a limit on the number of people (10) al-
lowed to gather in public spaces (initially (23 March 2020) the limitation of
the number of people allowed to gather was 10,°® but on the basis of the
worsening epidemiological situation, it was reduced to three people from 31
March 2020)%* imposing a restriction whereby two-meter social distancing
was to be observed (depending on the specifics of the venue/location) for
gatherings of no more than 10 (later reduced to three)*® people in private
institutions to which the requirement to suspend activities did not apply (23
March 2020)%°¢; imposing a restriction on the number of people (10) who may
be involved in social activities (such as funerals, wedding parties, and similar
activities) (23 March 2020)%*7 (the number was reduced to three people on 31
March,*® but reverted to 10 on 18 May 2020)%°; and the restriction whereby
passengers could only use the rear seats of a vehicle (31 March 2020).3%

382 Article 5(1), the Ordinance No.181 on the Approval of Measures to be Implemented in Connection
with the Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020.
See: https://matsne.gov.ge/en/document/view/4830610?publication=0.

383 |pid., Article 5.

384 The Ordinance No0.204 on Amendment to the Ordinance No.181 of 23 March 2020 on the Approv-
al of Measures to be Implemented in Connection with the Prevention of the Spread of the Nov-
el Coronavirus (COVID-19) in Georgia, 30 March 2020. See: https://matsne.gov.ge/ka/document/
view/4840082?publication=0.

385 Article 1, the Ordinance No. 252 on Amendment to the Ordinance No.181 on the Approval of Mea-

sures to be Implemented in Connection with the Prevention of the Spread of the Novel Coronavirus

(COVID-19) in Georgia, 16 April 2020. See: https://matsne.gov.ge/ka/document/view/4852403?-

publication=0.

Article 5(5), the Ordinance No.181 on the Approval of Measures to be Implemented in Connection

with the Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020.

See: https://matsne.gov.ge/en/document/view/4830610?publication=0.

387 Ibid., Article 5.

388 The Ordinance No0.204 on Amendment to the Ordinance No.181 of 23 March 2020 on the Approv-
al of Measures to be Implemented in Connection with the Prevention of the Spread of the Nov-
el Coronavirus (COVID-19) in Georgia, 30 March 2020. See: https://matsne.gov.ge/ka/document/
view/4840082?publication=0.

39 See, the Ordinance No0.305 on Amendment to the Ordinance No.181 of 23 March 2020 on the Ap-
proval of Measures to be Implemented in Connection with the Prevention of the Spread of the
Novel Coronavirus (COVID-19) in Georgia, 14 May, 2020. See: https://matsne.gov.ge/ka/document/
view/4870954?publication=0.

3% Article 1, the Ordinance No.204 on Amendment to the Ordinance No.181 of 23 March 2020 on
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In terms of the restrictions to the freedom of assembly imposed after
the state of emergency, the Government restricted assemblies of more than
10 natural persons where such an assembly is related to social events (e.g.,
wedding parties.) (23 May 2020).3! On 20 July 2020, an amendment was
made to the Ordinance of the Government by which the limitation applied
only to enclosed spaces.?? Later, an assembly in open spaces of more than
10 natural persons where such an assembly is related to social events (e.g.
wedding parties) was allowed only in compliance with the recommendations
of the Ministry of Internally Displaced Persons from the Occupied Territories,
Labor, Health and Social Affairs of Georgia (20 July 2020).3%® In addition, the
Government restricted transportation of more than three persons (including
a driver) by taxi (M1 category).3**

On 9 September 2020, the Government of Georgia introduced an amend-
ment to the relevant regulation that excluded the application of the restric-
tion on gatherings relating to pre-election campaigning.>*® This exception was
made in anticipation of forthcoming elections.3®

the Approval of Measures to be Implemented in Connection with the Prevention of the Spread of

the Novel Coronavirus (COVID-19) in Georgia, 30 March 2020. See: https://matsne.gov.ge/ka/docu-

ment/view/4840082?publication=0.

On 20 July 2020 an amendment was made to this provision by which the limitation applies only to

enclosed spaces. The Ordinance No.450 to the Amendment to the Ordinance No.322 of 23 May

2020 of the Government of Georgia on the Approval of Isolation and Quarantine Rules, 20 July

2020. See: https://matsne.gov.ge/ka/document/view/4931389?publication=0. Later, an assembly

in open spaces of more than 10 natural persons where such assembly is related to social events

(e.g. wedding parties, any kind of anniversaries, funeral repasts, etc.) was allowed only in compli-

ance with the recommendations of the Ministry of Health (20 July 2020). The Ordinance No.450 to

the Amendment to the Ordinance No.322 of 23 May 2020 of the Government of Georgia on the

Approval of Isolation and Quarantine Rules, 20 July 2020. See: https://matsne.gov.ge/ka/document/

view/4931389?publication=0.

32 The Ordinance No.450 to the Amendment to the Ordinance No.322 of 23 May 2020 of the Gov-
ernment of Georgia on the Approval of Isolation and Quarantine Rules, 20 July 2020. See: https://
matsne.gov.ge/ka/document/view/4931389?publication=0.

33 Ipid.

3% Article 2(7), Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Approval
of Isolation and Quarantine Rules, 23 May 2020. See: https://matsne.gov.ge/ka/document/
view/4877009?publication=38.

3% The Ordinance No.566 to the Amendment to the Ordinance No.322 of 23 May 2020 of the Govern-
ment of Georgia on the Approval of Isolation and Quarantine Rules, 9 September 2020. See: https://
matsne.gov.ge/ka/document/view/4990670?publication=0.

3% See: https://bit.ly/368UROm [visited: 26.09.20].
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As noted above, the main criterion for assessing whether the Govern-
ment had met the requirements set out in the ICCPR (Article 4) and the ECHR
(Article 15) is whether the restrictions imposed were “only to the extent strict-
ly required by the exigencies of the situation.” This principle of proportionality
applies not only to the state of emergency, but also to restrictions imposed in
ordinary situations (i.e., non-state of emergency situations) as well.

The justification provided by the Government for taking relevant mea-
sures will be of help here in assessing the proportionality of the restrictions
imposed. The Government of Georgia, in justifying its restriction on the gath-
ering of more than 10 people (reduced to three), argued that “[s]ocial distanc-
ing remains the only effective way to prevent the spread of the infection.”3%’
Therefore, according to the view of the Government, this restriction was nec-
essary to limit public gatherings as much as possible. The restriction was ad-
justed according to the fluctuating situation. During the first stage, gatherings
of 10 people were permitted. Subsequently, as the epidemiological situation
worsened (the internal transmission of the virus began in the country in late
March 2020), the restriction was tightened and gatherings of more than three
people were prohibited.

With regard to the redistribution of passengers in transport vehicles (i.e.
the prohibition of passengers using a vehicle’s front seat next to the driver),
the Government followed international recommendations and state practice
(e.g., the WHO, the US, and the UK) aimed at reducing the risk of spreading
the virus in enclosed spaces.?*® The imposition of this restriction in Georgia
was primarily aimed at reducing mobility, with the restriction becoming a kind
of deterrent that discouraged families from using transport for non-essen-
tial travel. At the same time, the aim of the restriction was to ensure the
maintaining of distance between members of different families/households,
especially in enclosed spaces. According to a comment of the Head of the
Department of the National Center for Disease Control and Public Health, the

397 Report on the Measures Implemented by the Government of Georgia Against COVID-19, 2020, 26,
https://stopcov.ge/Content/files/COVID_RESPONSE_REPORT __ENG.pdf.

3% Footnote 17, at p. 26, Report on the Measures Implemented by the Government of Georgia Against
COVID-19, 2020, 26, https://stopcov.ge/Content/files/COVID_RESPONSE_REPORT __ENG.pdf.




restriction of transportation of more than three persons in a vehicle ensured
the limitation of movement.?¥

The analysis shows that the principle of proportionality was applied in
assessing the severity of measures in the context of the freedom of assembly.
For example, the fact that the Government reduced the limit of persons from
10 to three and then reverted back to 10 clearly shows that the Government
was guided by the principle of proportionality when applying relevant mea-
sures. Although the principle of proportionality in the context of gatherings
of more than 10 people (reduced to three) is not doubted, the prohibition on
using the front seat of a vehicle (next to the driver) for members of the same
family/household may not be justified.

As noted above, the freedom of assembly was restricted not only during
the state of emergency, but also after it. Pertinently, the restriction of the
freedom of assembly after the state of emergency should be assessed on the
basis of the relevant articles of the ICCPR and the ECHR.

Namely, under Article 21 of the ICCPR, it states:

“The right of peaceful assembly shall be recognized. No restrictions

may be placed on the exercise of this right other than those im-

posed in conformity with the law and which are necessary in a dem-

ocratic society in the interests of national security or public safety,
public order (ordre public), the protection of public health or mor-

als or the protection of the rights and freedoms of others.”

Under Article 11 of the ECHR, it states:

“1. Everyone has the right to freedom of peaceful assembly and
to freedom of association with others, including the right to form
and to join trade unions for the protection of his interests.

2. No restrictions shall be placed on the exercise of these rights
other than such as are prescribed by law and are necessary in a
democratic society in the interests of national security or public
safety, for the prevention of disorder or crime, for the protection
of health or morals or for the protection of the rights and freedoms
of others. This Article shall not prevent the imposition of lawful re-

399 See: https://bit.ly/2TKRO9d [visited: 13.10.20].




strictions on the exercise of these rights by members of the armed
forces, of the police or of the administration of the State.”

The two provisions above are similar in substance. Both the ICCPR and
the ECHR recognize that the right to freedom of assembly may be restricted
by a state provided that it meets certain requirements, namely that the re-
striction is in accordance with the law, the restriction serves a legitimate aim
(such as the protection of health or the protection of the rights and freedoms
of others) and that the restriction is necessary in a democratic society.

In terms of whether the restrictions on the freedom of assembly were in
accordance with the law, the relevant restrictions are provided for in the reg-
ulations of the Government.*® However, bearing in mind that the Constitution
of Georgia expressly refers to “law” in Article 21 (the freedom of assembly),
the restriction should have been laid down in law, rather than in the regula-
tions adopted by the Government. Therefore, it is important that the relevant
law, for example the Law on Civil Safety (as the law governing epidemics and
pandemics which are especially dangerous to public health), the Law on Public
Health, or the Law on Assemblies and Manifestations specifically define the ob-
ject, content, and limits regarding the restriction of the freedom of movement.
Although the amendment to the Law on Public Health was made on 22 May
2020 stating that, inter alia, the restriction may be imposed “in connection with
the gathering of persons for the purpose of holding social events,” it did not
meet the relevant requirements of clarity and foreseeability (see Chapter 8.3).

Regarding the legitimate aim of the restriction of the freedom of assem-
bly, the analysis has shown that the restrictions were imposed for the pur-
pose of protecting public health and/or protecting the rights and freedoms of
others. With respect to whether the restriction on the freedom of assembly
was proportionate to the aim pursued, the measures taken by the authorities
were aimed at striking a balance between various interests and they acted
according to the changing situation. The restriction of assemblies of more

40 The Ordinance No.450 to the Amendment to the Ordinance No.322 of 23 May 2020 of the Gov-
ernment of Georgia on the Approval of Isolation and Quarantine Rules, 20 July 2020. See: https://
matsne.gov.ge/ka/document/view/4931389?publication=0. See also Article 2(7), Ordinance No.322
of 23 May 2020 of the Government of Georgia on the Approval of Isolation and Quarantine Rules, 23
May 2020. See: https://matsne.gov.ge/ka/document/view/4877009?publication=38.




than 10 persons at social events introduced on 23 May 2020 is a good exam-
ple here. Although initially the Government set the limit at 10 people (both in
open and enclosed spaces) (23 May 2020), later the restriction was changed
to only apply to assemblies in enclosed space (20 July 2020). However, as
a result of the deterioration of the epidemiological situation, the restriction
reverted to covering both open and enclosed spaces (10 September 2020).

Thus, the measures taken by the authorities with regard to the freedom
of assembly after the state of emergency should in general be regarded as
proportionate to the aim pursued.

As for the legal basis for the restriction of the freedom of assembly, it is
recommended that the relevant law of Georgia specifically defines the object,
content, and limits with respect to the restriction of the freedom of assembly.

9.6.1. THE FREEDOM OF RELIGION

One of the topics most widely discussed in Georgia during the state of emer-
gency was the effect of the restriction of the freedom of assembly on the
freedom of religion.*%!

It should be pointed out from the outset that the Constitution of Georgia
does not allow for a restriction of the freedom of religion during a state of
emergency. Therefore, unlike the ECHR, which does permit the restriction of
this freedom during a state of emergency, the Constitution of Georgia stipu-
lates higher human rights standards by prohibiting the restriction of this right
during a state of emergency.*%

However, despite the fact that no restriction of the freedom of religion is
permitted during a state of emergency under the Constitution of Georgia, the
restriction of the freedom of assembly had an effect on the freedom of reli-
gion as the Government introduced a limitation on gatherings of more than
three people.*® As a consequence, religious gatherings and religious services

401 See: https://bit.ly/35TUA1z [visited: 19.09.20]; https://bit.ly/325bQzY [visited: 09.10.20];

402 |CCPR prohibits derogation from Article 18 (freedom of thought, conscience and religion) in time of
emergency (Article 4(2)).

43 The Ordinance No0.204 on Amendment to the Ordinance No.181 of 23 March 2020 on the Approv-
al of Measures to be Implemented in Connection with the Prevention of the Spread of the Nov-

el Coronavirus (COVID-19) in Georgia, 30 March 2020. See: https://matsne.gov.ge/ka/document/
view/4840082?publication=0.




carried out in a community setting with others could only take place provided
that they met these requirements.**

The position of the Government was that during religious holidays the
risk of violations of the social distancing rule was particularly high and that
gatherings could result in spreading the coronavirus, and should therefore
be avoided. However, the position of the Orthodox Church was that religious
liturgies should take place as practiced previously.*®® Therefore, the limita-
tion for gatherings introduced by the Government dissatisfied the Orthodox
Church, in particularly for Annunciation, Palm Sunday, and Easter.*® Eventual-
ly, negotiations took place between representatives of the Orthodox Church
and the Government.

As a result of the negotiations, parishioners of the Georgian Orthodox
Church were allowed to attend the Easter Vigil held on Easter Eve on 18 April
2020 on the basis of the following conditions: in big churches, two-meter so-
cial distancing has to be maintained while in smaller churches parishioners
would have to remain in churchyards provided that they observe the social
distancing rule.*”” This agreement reached between the Government and the
Orthodox Church departed from the rule established by the Government that
no more than three people may gather in one place.

Although the freedom of religion may not be restricted under the Consti-
tution of Georgia during a state of emergency, this freedom, namely its exter-
nal dimension (forum externum), may be restricted in ordinary situations (as
distinguished from the situation of a state of emergency).

Under Article 16 of the Constitution of Georgia (freedom of belief, reli-
gion, and conscience):

“1. Everyone has freedom of belief, religious and conscience;

2. These rights may be restricted only in accordance with the law

404 Video recording of the Georgian Prime-Minister’s press-conference of 21 March 2020, from 8:57
minute. http://gov.ge/index.php?lang_id=GEO&sec_id=200&info_id=75723 [visited: 19.09.20].

45 The position of the Orthodox Church was criticized by the civil society representatives of Geor-

gia. The address of more than 10 human rights NGOs to the Government of Georgia and religious

unions. See: https://bit.ly/325bQzY [visited: 19.09.20].

Other religious groups existing in Georgia have limited or suspended collective religious services..

407 See: https://civil.ge/archives/347100 [visited: 18.09.20]; https://bit.ly/3j0GTpu [visited: 19.09.20].
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for ensuring public safety, or for protecting health or the rights
of others, insofar as is necessary in a democratic society. ...”

With respect to international and European human rights treaties, the IC-
CPR and the ECHR are the two most relevant treaties. Under Article 18 of the
ICCPR:

“1. Everyone shall have the right to freedom of thought, con-

science and religion. This right shall include freedom to have
or to adopt a religion or belief of his choice, and freedom, ei-
ther individually or in community with others and in public
or private, to manifest his religion or belief in worship, obser-
vance, practice and teaching. ...

2.  Freedom to manifest one’s religion or beliefs may be subject
only to such limitations as are prescribed by law and are nec-
essary to protect public safety, order, health, or morals or the
fundamental rights and freedoms of others. ...”

Under Article 9 of the ECHR:

“l. Everyone has the right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or
belief and freedom, either alone or in community with others
and in public or private, to manifest his religion or belief, in
worship, teaching, practice and observance.

2. Freedom to manifest one’s religion or beliefs shall be subject
only to such limitations as are prescribed by law and are nec-
essary in a democratic society in the interests of public safety,
for the protection of public order, health or morals, or for the
protection of the rights and freedoms of others.”

The analysis of the Constitution of Georgia and human rights treaties to
which Georgia is a party (ICCPR and ECHR) revealed some similarities not only
in substance, but also in wording. Thus, under these instruments, Georgia has
a right to lawfully restrict the freedom of religion, including the carrying out
of religious services if there is a risk of spreading the virus, provided that it
meets the relevant requirements, namely that the restriction is in accordance
with law, has a legitimate aim (public safety or the protection of health or the



rights of others) and is necessary in a democratic society. The same is true
with regard to using a shared communion spoon.*®

The legislation of Georgia, namely the Law of Georgia on Public Health,
lays down the relevant legal basis for imposing restrictions in response to the
epidemiological situation. Namely, Article 5(1) (rights and obligations of the
population and legal persons in the field of public health) imposes an obliga-
tion on every person to “restrain from carrying out activities posing the risk of
spreading communicable or noncommunicable diseases, and other risks re-
lated to public health” and “observe sanitary and epidemiological norms.”4%
These provisions may serve as a basis for the legitimate restriction of the free-
dom of religion provided that all the other conditions laid down in Georgian
legislation and the international and European human rights treaties are met.

Therefore, if there is a risk of spreading the virus in the context of re-
ligious gatherings, it would be to take adequate measures to prohibit such
gatherings.

It is obvious that if the Government imposes restrictions on the free-
dom of religion on grounds that the enjoyment of this freedom may entail
gatherings of believers and thus multiply the risk of spreading the virus, such
a restriction should be applied to all religious denominations without discrim-
ination.*°

9.7.1. SPECIAL PROCEDURES FOR FOLLOWING SANITARY AND
HYGIENE RULES

The obligation to wear a face mask was imposed not only during the state

of emergency, but also after it. Since wearing a face mask is considered one

of the best means of protecting oneself from COVID-19 and given that it is

critical to the management of the epidemiological situation, the President of

408 See: https://bit.ly/36btfZ1 [visited: 19.09.20]. Also: https://bit.ly/340fgZk [visited: 23.09.20].
409 https://gdi.ge/ge/news/religiis-tavisuflebis-farglebi-pandemiis-dros.page [visited: 23.09.20].

40 |, Jibladze, Covid-19 Pandemic and Human Rights, Human Rights Center, 2020, 7. See: https://bit.
ly/3kRcKHA [visited: 17.09.20].




Georgia imposed a restriction to wear face masks on the basis of Article 26 of
the Constitution of Georgia (the freedom of labor, freedom of trade unions,
right to strike, and freedom of enterprise). In particular, the Decree of the
President of Georgia of 21 March 2020 stated that the special rules for follow-
ing sanitary and hygiene rules by natural and legal persons and public institu-
tions should be determined by an ordinance of the Government of Georgia.**!

During the state of emergency, the obligation to wear face masks in en-
closed public spaces was introduced on 17 April 2020. After the expiration of
the state of emergency, a number of restrictions were introduced to oblige
the wearing of face masks by taxi drivers while transporting passengers (23
May 2020),**2 by passengers and drivers while using public transport (includ-
ing metro and cable transport) (28 May 2020),*** and by every person in en-
closed public spaces (23 May 2020).%

Although opinions may vary as to which particular right is interfered in
by obliging persons to wear a face mask (e.g., the right to health, the right to
private life, the freedom of expression, the right to personal development,
the freedom of movement,*®> and/or other rights/freedoms), neither the
President of Georgia in her Decree adopted on 21 March 2020 nor the Gov-
ernment in its ordinances made it clear which human right was affected in this
context. However, bearing in mind that the Decree of the President authoriz-

41 The Decree No.1 of the President of Georgia on Measures to be Implemented in Connection with
the Declaration of a State of Emergency Throughout the Whole Territory of Georgia: https://matsne.
gov.ge/en/document/view/4830372?publication=0.

Article 2(7), Ordinance No0.322 of 23 May 2020 of the Government of Georgia on the Approval

of Isolation and Quarantine Rules, 23 May 2020. See: https://matsne.gov.ge/ka/document/

view/4877009?publication=38.

“3 The Ordinance No. 337 on Amendment to the Ordinance No.322 of 23 May 2020 of the Government

of Georgia on the Approval of Isolation and Quarantine Rules, 28 May 2020. See: https://matsne.

gov.ge/ka/document/view/4883020?publication=0.

Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Approval of Isolation and

Quarantine Rules, 20 July 2020. See: https://matsne.gov.ge/ka/document/view/4877009?publica-

tion=38.

415 Along with the right to private life and the right to health, the applicants before the Administrative
Tribunal of the city of Strasbourg (France) claimed a violation of the freedom of movement due to
their obligation to wear face masks from 10 a.m. to 8 p.m. The Administrative Tribunal decided in
favour of the applicants stating that the exigency of the situation in the city of Strasbourg did not
justify the obligation to wear face masks. See the Decision N°2003058 of 25 May 2020: https://bit.
ly/30QIxMKk.
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ing the Government to define special procedures for following sanitary and
hygiene rules referred to Article 26 of the Constitution of Georgia (freedom
of labor, freedom of trade unions, right to strike, and freedom of enterprise),
it may be assumed that, in the opinion of the Government and the President,
that this indeed falls under Article 26 of the Constitution. When it comes to
obliging the wearing of face masks by taxi drivers while transporting passen-
gers or by drivers of public transport, it may be argued that this would indeed
be a restriction of Article 26 of the Constitution in the context of the freedom
of labor. However, imposing an obligation on passengers to wear face masks
using public transport*® or imposing an obligation on persons to wear face
masks in enclosed public spaces*'’ is difficult to explain on the basis of Article
26 of the Constitution.

With regard to whether the restriction to wear a face mask is in accor-
dance with law, it may be stated that although the Law of Georgia on Public
Health contains a legal basis (albeit vague) for the obligation to wear a face
mask, this provision has never been invoked in the context of imposing an
obligation to wear a face mask.*® The Decree of the President authorized the
Government to determine special procedures for following sanitary and hy-
giene rules. As for the legitimate aim of imposing this restriction, the protec-
tion of public health and the protection of rights of others were the legitimate
aims pursued.

With regard to whether the obligation to wear face masks was propor-
tionate to the aim pursued, the Government of Georgia struck a fair balance
between the relevant interests. In particular, it did not impose a blanket re-
striction, but had identified the risk of spreading the virus and imposed the
restriction in places where there is a high risk of infection such as, for exam-

4% The Ordinance No. 337 on Amendment to the Ordinance No.322 of 23 May 2020 of the Government
of Georgia on the Approval of Isolation and Quarantine Rules, 28 May 2020. See: https://matsne.
gov.ge/ka/document/view/4883020?publication=0.

Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Approval of Isolation and
Quarantine Rules, 20 July 2020. See: https://matsne.gov.ge/ka/document/view/48770097?publica-
tion=38.

Under Article 5(1) of the Law on Public Health, every person shall be obliged to “restrain from car-
rying out activities posing the risk of spreading communicable or noncommunicable diseases, and
other risks related to public health.” The Law of Georgia on Public Health. See: https://matsne.gov.
ge/ka/document/view/21784?publication=31.
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ple, enclosed public spaces or public transport. The fact that the Government
was guided by the principle of proportionality is also proved by the rule that
some categories of people were exempt from the obligation to wear a face
mask (for example, persons when carrying out professional activities where
it would be impossible to wear a face mask (including speech therapists, sign
language translators, children under six years of age, persons who cannot
wear face masks because of a health condition confirmed by a medical doc-
tor, persons in an enclosed public space if it is impossible to wear a face mask
when receiving services, and drivers or metro/overground trains).**® There-
fore, the obligation imposed to wear a face mask by drivers providing trans-
portation, passengers using public transport, and persons in enclosed public
spaces was proportionate to the legitimate aim pursued.

9.7.2. THE RIGHT TO EDUCATION
The COVID-19 pandemic has affected the right to education across the world.
Indeed, Georgia was among the countries to suspend teaching in educational
institutions due to the coronavirus. The right to education was restricted in
Georgia not only during the state of emergency, but also before and after it.

For the first time, teaching was suspended in the educational institutions
of Georgia on 4 March 2020. Later, as a result of declaring the state of emer-
gency on 21 March 2020, the President of Georgia adopted a Decree that
provided for the restriction of the right to education under Article 26 of the
Constitution (freedom of labor, freedom of trade unions, right to strike, and
freedom of enterprise). Paragraph “d” of Article 26 of the Constitution states
that “the Government of Georgia shall be authorized to establish procedures
and conditions other than those provided for by the Law of Georgia on Early
and Preschool Education, the Law of Georgia on General Education, the Law
of Georgia on Vocational Education, the Law of Georgia on Special Vocational
Education, and the Law of Georgia on Higher Education.”

Following the Decree of the President, the Government’s Ordinance
suspended teaching in educational institutions, which was to be carried out

419 See Article 4 of the Ordinance No.368 of the Government of Georgia on the Approval of the Rule for
Wearing Face Masks, 15 June 2020. See: https://matsne.gov.ge/en/document/view/4896616?pub-
lication=0.




remotely instead.*”® The Ordinance also imposed a restriction on all kinds of
trainings, conferences, and seminars which now had to be conducted remote-
ly instead.***

On the same day that the state of emergency expired in Georgia, the
Government adopted the Ordinance under teaching in educational institu-
tions was to be continued remotely.*?? The restriction was also imposed on all
kinds of trainings, conferences, and seminars.*?

With the academic year of 2020-2021 approaching, on 11 September
2020, the Government declared that education establishments would resume
teaching on 1 October 2020 remotely, and that from 1 October 2020 teaching
would resume at classrooms. However, later, due to the deterioration of the
epidemiological situation, the Government declared that in bigger cities such
as Thilisi, Kutaisi, Rustavi, and Zugdidi, from 1 October 2020 teaching would
be conducted through a hybrid model of remote study for pupils of 1-6%
years at school, and for pupils in the 7t"-12% years classes would be conducted
entirely remotely (exceptions apply).**

The suspension of teaching on the basis of Article 26 (freedom of labor,
freedom of trade unions, right to strike, and freedom of enterprise) of the
Constitution instead of doing it under Article 27 (the right to education and
academic freedom) raises questions. It is argued that the reason for the re-

420 Article 3(1), Ordinance No.181 on the Approval of Measures to be Implemented in Connection with
the Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020. See:
https://matsne.gov.ge/en/document/view/4830610?publication=0.

Ibid., Article 3(3).

Ordinance No.321 of the Government of Georgia on Carrying Out Education Process in Education

Institutions, 22 May 2020. See https://matsne.gov.ge/ka/document/view/4876977?publication=0;

See also the Ordinance No.322 of 23 May 2020 of the Government of Georgia on the Approval

of Isolation and Quarantine Rules, 23 May 2020. See: https://matsne.gov.ge/ka/document/

view/4877009?publication=38.

On 6 July 2020 the restriction to conduct all kinds of trainings, conferences, seminars was cancelled.

The Ordinance No0.410 on the Amendment to the Ordinance No.322 of 23 May 2020 of the Gov-

ernment of Georgia on the Approval of Isolation and Quarantine Rules, 3 July 2020. See: https://

matsne.gov.ge/ka/document/view/4915862?publication=0.

424 As regards the cities of Gori and Poti, education process till 1 October 2020 will be conduct-
ed remotely and from 1 October 2020 it will be continued in non-remote form. See: https://bit.
ly/2HSSNI8 [visited: 11.10.20]. According to the Minister of Education, Science, Culture and Sport
of Georgia on the education process in high education institutions will be resumed on 19 October
2020. See: https://bit.ly/3mNAhK7 [visited: 12.10.20].
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striction of the right to education on the basis of Article 26 of the Constitution
instead of doing so under Article 27 of the Constitution (the right to educa-
tion) is the fact that the Constitution of Georgia does not allow for a restric-
tion of Article 27 of the Constitution during a state of emergency. This leads
us to conclude that the restriction of the right to education under the Decree
of the President of Georgia was unlawful.

The argument that by switching to remote education, the right of educa-
tion was not restricted as only the form (and not the substance) was changed
(from a regular class to an online class), is not convincing since the President
herself in the Decree of 21 March 2020 restricted it under Article 26 of the
Constitution. In addition, the notification of the Government of Georgia to
the Secretary General of the Council of Europe under Article 15 of the ECHR
that aims to derogate from Article 2 of Protocol No.1 to the ECHR (the right to
education), leaves no doubt that Georgia restricted the right to education.*®

As noted above, the right to education was also restricted before and
after the state of emergency. Although no restriction of the right to education
is permitted under the Constitution of Georgia during a state of emergency,
the right to education may be restricted in ordinary situations provided that
this restriction is in accordance with the law, has a legitimate aim and is pro-
portionate to the aim pursued. The restriction of the right to education before
and after the state of emergency should be assessed on the basis of the rele-
vant articles of international and European human rights treaties.

Regarding the relevant instrument governing the right to education with-
in the United Nations, this right is governed by the International Covenant on
Economic, Social and Cultural Rights (ICESCR). Namely, under Article 13 of the
ICESCR:

“l. The States Parties to the present Covenant recognize the right

of everyone to education. ...
2. The States Parties to the present Covenant recognize that,
with a view to achieving the full realization of this right:
(a) Primary education shall be compulsory and available free
to all;

425 https://bit.ly/36bZ507 [visited: 10.10.20].




(b) Secondary education in its different forms, including
technical and vocational secondary education, shall be
made generally available and accessible to all by every
appropriate means, and in particular by the progressive
introduction of free education;

(c) Higher education shall be made equally accessible to all,
on the basis of capacity, by every appropriate means, and
in particular by the progressive introduction of free edu-
cation ...”

Pursuant to the limitations clause of Article 4 of the ICESCR: “the State
may subject such rights only to such limitations as are determined by law
only in so far as this may be compatible with the nature of these rights and
solely for the purpose of promoting the general welfare in a democratic soci-
ety.” Apart from the requirement that the limitation of the right to education
should be determined by law, the State had an obligation to justify such a
measure on legitimate grounds (for example, protection of health or the pro-
tection of others).*?® Therefore, the limitation of the right to education should
be proportionate to the aim pursued.

Under Article 2 of Protocol No. 1 to the ECHR:

“No person shall be denied the right to education. In the exercise

of any functions which it assumes in relation to education and to

teaching, the State shall respect the right of parents to ensure such

education and teaching in conformity with their own religious and
philosophical convictions.”

The right to education provided for in Article 2 of Protocol No. 1 to the
ECHR is not absolute, as it may permit implicit restrictions.*?” Unlike the re-
strictions provided for in Articles 8 to 11 of the Convention, the permitted
restrictions are not bound by an exhaustive list of “legitimate aims” under Ar-
ticle 2 of Protocol No. 1.#?8 As the ECtHR pointed out in the case of Leyla Sahin

4% Implementation of the International Covenant on Economic, Social and Cultural Rights,
E/C.12/1999/10, 8 December 1999, para. 42.

427 Guide on Article 2 of Protocol No. 1 to the European Convention on Human Rights, updated 30 April
2020, para. 5. See: https://www.echr.coe.int/Documents/Guide_Art 2 Protocol 1 ENG.pdf [visit-
ed: 21.09.20].

428 |bjd., para. 6.




v. Turkey (GC): “a limitation of the right to education will only be compatible
with Article 2 of Protocol No. 1 if there is a reasonable relationship of propor-
tionality between the means employed and the aim sought to be achieved.”**

The restriction of the right to education both before and after the state
of emergency was imposed by the Government of Georgia under its regula-
tions.**° Bearing in mind that the Constitution of Georgia expressly refers to
“law” in Article 27 of the Constitution (the right to education), it is argued
that the restriction should have been laid down in law, rather than in the reg-
ulations adopted by the Government. Therefore, it is important that the rel-
evant law, for example, the Law on Civil Safety (being the law which governs
epidemics and pandemics especially dangerous to public health), the Law on
Public Health, or the laws governing education*) specifically define the ob-
ject, content, and limits for restriction of the right to education.

As for the legitimate aim of imposing a restriction on the right of edu-
cation, the protection of public health and the protection of others were the
legitimate aims of the restrictions concerned. In terms of whether the re-
striction to the right of education was proportionate to the aim pursued, the
imposition of this restriction was justified by the Government on the basis of
the following reasons: “Preschool, general, vocational, and higher education-
al institutions are characterized by a high degree of social interaction and, in
general, they lead to a significant increase in the mobility of the population,
which contributes to the rapid spread of the virus.”**? In addition, the Govern-
ment pointed out the following argument justifying its suspension of teaching
in educational institutions: “[t]he temporary suspension of the educational

429 Grand Chamber, 10 November 2005, para. 154

430 Before the state of emergency, the restriction was imposed under the Decree No. 434 of 2 March
2020 of the Government of Georgia “On Measures to Prevent the Spread of the Novel Coronavirus
in the Country”. Under the Decree the education process was suspended from 4 March to 16 March
2020. See: http://gov.ge/files/545_75412_ 143943 434.pdf. As regards the situation after the state
of emergency, the restriction was imposed by the Ordinance No.321 of the Government of Georgia
on Carrying Out Education Process in Education Institutions, 22 May 2020. See https://matsne.gov.
ge/ka/document/view/4876977?publication=0. See also the Ordinance No.322 of 23 May 2020 of
the Government of Georgia on the Approval of Isolation and Quarantine Rules, 23 May 2020. See:
https://matsne.gov.ge/ka/document/view/4877009?publication=38.

For example, the Law of Georgia on General Education, the Law of Georgia on Higher Education, etc.
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process and the transition to a remote model of education is one of the most
proven preventive methods in the world in the context of the spread of the
novel coronavirus. In the case of Georgia, the specifics of the social environ-
ment had to be taken into consideration. This refers to the tradition of the
cohabitation of persons belonging to different generations in families, which,
given the specific characteristics of this particular disease, would have put
the health and lives of the elderly at risk.”** The justification invoked by the
Government to restrict the right to education during the state of emergency
(including the high degree of social interaction at educational institutions, the
fact that such institutions may lead to a significant increase in the mobility of
the population that contributes to the rapid spread of the virus, and the spe-
cifics of the social environment (i.e. the cohabitation of persons belonging to
different generations in households, putting the health and lives of the elderly
at risk) may be equally relevant when assessing the proportionality of the re-
strictions imposed before and after the state of emergency.

Although, in general, the justification provided by the Government about
the restriction of the right to education seems proportionate, there was no
justification for treating two groups of pupils (1%-6% years, and 7"-12% years)
differently. It may be assumed that the different treatment of pupils may be
justified by the fact that pupils in the 1%-6" years may have more difficulty
with remote learning, given the need to concentrate on a screen for long pe-
riods. However, in light of the deteriorating epidemiological situation in Geor-
gia in September-October 2020, it is difficult to explain the statement of the
Deputy Minister of Education of 16 October 2020, which stated that “they
work actively so that pupils of VII-XII classes return to the classrooms.”43

In a practical sense, switching to remote education created problems re-
lating to access to education for a certain number of pupils and students in
Georgia who lack relevant technical means or access to the internet.

Therefore, it is recommended that the relevant law of Georgia specifical-
ly defines the object, content, and limits regarding the restriction of the right
to education.

3 Ibid.
434 See: https://bit.ly/3602arD [visited: 16.10.20].




9.7.3. PERFORMANCE OF FORCED OR COMPULSORY LABOR
The performance of forced or compulsory labor was permitted in Georgia
both during the state of emergency and after it. Under Article 7(e) of the
Decree of the President of Georgia of 21 March 2020: “the Government of
Georgia shall be authorized to mobilize persons with appropriate medical
qualifications and competence.”*> On the basis of this Decree, the Govern-
ment of Georgia in its regulation provided for the mobilization of persons with
appropriate medical qualifications and competence (17 April 2020).%%®

Looking at the situation after the state of emergency, the Ordinance of
the Government adopted on 23 May 2020 (i.e. after the state of emergency)
provides for the mobilization of persons with appropriate medical qualifica-
tion and competence in the context of quarantine declared in various parts of
Georgia (23 May, 24 July, and 10 August 2020).%%”

According to the information that is publicly available, the mobilization
of persons with appropriate medical qualification had not yet become neces-
sary in Georgia in response to the COVID-19 pandemic.*®

The right to a fair trial was restricted in Georgia before, during, and after
the state of emergency. Regarding the period of the state of emergency, the

435 Para. 7, Article 1 of the Decree No.1 of the President of Georgia on Measures to be Implemented in
Connection with the Declaration of a State of Emergency Throughout the Whole Territory of Geor-
gia, 21 March 2020, See: https://matsne.gov.ge/en/document/view/4830372?publication=0.

43¢ Article 1 (amending Article 2(6) of the Ordinance No.184), the Ordinance No.253 on the Amend-

ment to the Ordinance No. 184 of 23 March 2020 of the Government of Georgia on the Establish-

ment of Different Rules relating to Public Services and Administrative Proceedings within the Min-
istry of Internally Displaced Persons from the Occupied Territories, Labour, Health and Social Affairs
of Georgia, 17 April 2020. See: https://matsne.gov.ge/ka/document/view/4852610?publication=0.

Article 15(4). The Ordinance No.322 of the Government of Georgia on the Approval of Isolation

and Quarantine Rules, 23 May 2020. See: https://matsne.gov.ge/ka/document/view/4877009?pub-

lication=0; See also the amendment No.369 to the Ordinance No.322 of 23 May 2020 of the Gov-
ernment of Georgia on the Approval of Isolation and Quarantine Rules, 15 June 2020. See: https://
matsne.gov.ge/ka/document/view/4896865?publication=0; Amendment No.468 to the Ordinance

No.322 of 23 May 2020 of the Government of Georgia on the Approval of Isolation and Quaran-

tine Rules, 24 July 2020. See: https://matsne.gov.ge/ka/document/view/4939485?publication=0;

Amendment No.493 to the Ordinance No.322 of 23 May 2020 of the Government of Georgia on

the Approval of Isolation and Quarantine Rules, 10 August 2020. See: https://matsne.gov.ge/ka/

document/view/4960956?publication=0.

4% See the statement of the Minister of Internally Displaced Persons from the Occupied Territories,
Labour, Health and Social Affairs of Georgia,_https://bit.ly/323V7Nj [visited: 25.09.20].
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Decree of the President of Georgia of 21 March 2020 prescribed that “court
hearings provided for by the criminal procedure legislation of Georgia may be
conducted remotely, by means of electronic communication. If a court hear-
ing is conducted in the said manner, no person participating in a court hearing
shall have the right to refuse the conduct of the court hearing remotely on
grounds of being willing to physically attend.”***

The above provision on conducting court hearings on criminal cases re-
motely was not laid down in paragraphs 1 to 7 of Article 1 of the Decree of
the President that prescribes the restrictions of the relevant human rights
under the Constitution. A probable reason for not covering this under Article
1 of the Decree dealing with the restriction of human rights may be that the
Government believed that conducting court hearings remotely would not
restrict the right to a fair trial since all rights would still be afforded to the
defense in the same way as if the court hearings were being conducted in a
courtroom. This interpretation is in line with the case-law of the ECtHR. In
particular, the European Court in the case Marcello Viola v. Italy pointed out
that a remote hearing does not violate the right to a fair trial if the exercise
of the right of defense is fully realized.**® The same position was expressed
in the case of Sakhnovskiy v. Russia where the European Court stated that
participation in proceedings by video link “is not, as such, incompatible with
the notion of a fair and public hearing, but must be ensured that he applicant
is able to follow the proceedings and to be heard without technical imped-
iment, and that effective and confidential communication with a lawyer is
provided for.”44

However, the interpretation that the Government believed that the con-
ducting of court hearings remotely did not restrict the right to a fair trial is
brought into question by the fact that the Government had notified the Secre-
tary General of the United Nations and the Secretary General of the Council of
Europe under Article 4 of the ICCPR and Article 15 of the ECHR, respectively,

439 Article 7 of the Decree No.1 of the President of Georgia on Measures to be Implemented in Connec-
tion with the Declaration of a State of Emergency Throughout the Whole Territory of Georgia, 21

March 2020, See: https://matsne.gov.ge/en/document/view/4830372?publication=0.
40 Marcello Viola v. Italy, 5 October 2006, para. 67.

41 Sakhnovskiy v. Russia, Grand Chamber, 2 November 2010, para. 98.




that Georgia had derogated from Article 14 of the ICCPR and Article 6 of the
ECHR (the right to a fair trial).**?

Given the fact that the Government has not imposed any other restric-
tion on Article 14 of the ICCPR and Article 6 of the ECHR (the right to a fair
trial), the only reasonable interpretation of the derogation undertaken by
Georgia is that the Government considered that laying down a rule for remote
court hearings on criminal cases would restrict the right to a fair trial. Other-
wise, there would have been no need to convey its notification to the UN and
the Council of Europe under Article 4 of the ICCPR and Article 15 of the ECHR
(see details on notification under Chapter 12 of this research).

Therefore, this notification leaves no doubt that by prescribing to con-
duct court hearings remotely, Georgia restricted the right to a fair trial and
in order to derogate from this right, the relevant notifications to the United
Nations and the Council of Europe were necessary.

Another, more realistic reason for not covering the conducting of remote
court hearings under Article 1 of the Presidential Decree dealing with the re-
striction of human rights is that the Constitution does not permit restriction
of Article 31 of the Constitution of Georgia (procedural rights).

On the basis of the Presidential Decree of 21 March 2020, no legal regu-
lation was adopted to oblige that court hearings are conducted remotely. This
may be explained by the fact that even before the state of emergency, namely
on 13 March 2020, the High Council of Justice of Georgia adopted the Recom-
mendation on the Measures to Prevent the Possible Spread of Coronavirus in
the Judicial System.*® Under the Recommendation, the courts of general ju-
risdiction had to ensure the following: the postponement of the examination
of pending cases (except those cases to be heard in shortened deadlines);
the examination of cases without an oral hearing in cases provided for by the
procedural legislation; the participation of the parties in the judicial examina-
tion remotely as laid down by the procedural legislation; and the limitation of
the number of attendees of the court hearings, including mass-media repre-

42 See: https://treaties.un.org/doc/Publication/CN/2020/CN.183.2020-Eng.pdf and https://bit.ly/36b-
Z507 |[visited: 11.10.20].

43 No.1. See: http://hcoj.gov.ge/ge/tsardgineba-2020 [visited: 23.09.20].



sentatives.*** In addition, the Recommendation addressed the presidents of
the courts to issue the relevant orders on COVID-19 related situation.** This
Recommendation was followed by the Order of the relevant courts of Geor-
gia. For example, the President of the Thilisi City Court issued an order on 16
March 2020 on the establishment of a restriction for the prevention of the
spread of the coronavirus. Under the rder, civil, administrative, and criminal
law panels of the Thilisi City Court were to postpone the scheduled hearings
of cases under the terms established by the procedural code, except cases
which need to be examined in a limited timeframe.*¢

The Recommendation also addressed citizens, who were requested to
abstain from attending court hearings, unless necessary.**’

Later, on 5 June 2020, the High Council of Justice of Georgia adopted a
new Recommendation on the Measures to Prevent the Possible Spread of
New Coronavirus (COVID-19) in the Judicial System that abolished the pre-
vious Recommendation of 13 March 2020.*® Under this Recommendation,
in cases provided for by the procedural legislation, it was recommended to
give priority to the examination of cases without court hearings and the par-
ticipation of parties in judicial examination remotely using technical means.
This Recommendation also deals with a limitation on the number of attend-
ees of a court hearing, including mass-media representatives and maintaining
two-meter distancing.

On 15 September 2020, the High Council of Justice of Georgia adopted
another (the third of its kind) Recommendation on the Measures to Prevent
the Possible Spread of New Coronavirus (COVID-19) in the Judicial System
that abolished the Recommendation of 5 June 2020.%*° This Recommendation
laid down that the courts of general jurisdiction should ensure that cases are

44 Ppara. 1 of the Recommendation on the Measures to Prevent the Possible Spread of Coronavirus

in the Judicial System, No.1, 13 March 2020. See: http://hcoj.gov.ge/ge/tsardgineba-2020 [visited:
23.09.20].

45 Ibid., para. 14.

46 https://bit.ly/2HVAa0S.

47 Ibid., para. 2.

48 See: http://hcoj.gov.ge/ge/tsardgineba-2020 [visited: 23.09.20].
49 Ibid.




examined without court hearings and that parties still participated in judicial
examinations remotely.**°

One of the problems raised by civil society in general and the Public De-
fender (Ombudsman) of Georgia in particular with regard to the right to a fair
trial marked a restriction on public hearings in practice as the Recommenda-
tions provided for the limitation of the number of attendees of court hearings,
including mass-media representatives.*! Neither the Decree of the President
of Georgia adopted during the state of emergency, nor the Recommendations
of the High Council of Justice aimed at restricting the right to a fair trial and,
therefore, public hearings, even if they were conducted remotely, should be
held. Bearing in mind that the purpose of conducting court hearings remotely
(instead of in the courtroom) was to prevent the spread of coronavirus, the
restriction of public hearings would not be a proportionate measure in line
with the aim of the protection of public health.

After the expiration of the state of emergency in Georgia, the restriction
to conduct court hearings only remotely was laid down by an amendment to
the Criminal Procedure Code (23 May 2020).%?

The following conclusions may be drawn from the overview of the mea-
sures aimed at restricting the right to fair a trial before, during, and after the
state of emergency.

a) As underscored in chapter 8.2. of this research, the President of

Georgia could not legally restrict Article 31 of the Constitution (pro-

40 Special Report of the Public Defender of Georgia on Remote Hearings of Criminal Cases refers to
“the need of focusing on the categorization of criminal cases and the risk of irreparable harm”, 2020,
p. 3. http://ombudsman.ge/res/docs/2020071917595833001.pdf.
Statement of Coalition for an Independent and Transparent Judiciary, 13 April 2020. See: http://
www.coalition.ge/index.php?article_id=243&clang=1; Also GYLA Presented the Results of the
Special Court Monitoring Report “The Court During the Pandemic”, 10 July 2020, https://gyla.
ge/en/post/saia-m-sasamartlo-pandemiis-dros-specialuri-angarishi-moamzada#sthash.ijw7780f.
aN9sdAEK.dpbs; Statement of Georgian Democratic Initiative of 13 April 2020. See: https://bit.
ly/35Uz6BD [visited: 18.09.20]. See also the position of the Public Defender (Ombudsman) of Geor-
gia: http://ombudsman.ge/res/docs/2020052113561253581.pdf [visited: 23.09.20].
42 Article 1 (amending Article 3325 of the Code), the Law on the Amendment of the Code of Crim-
inal Procedure of Georgia, No. 5973, 22 May, 2020; See: https://matsne.gov.ge/ka/document/
view/4876514?publication=0#DOCUMENT:1;. See also the Law on the Amendment of the Code of

Criminal Procedure of Georgia, No. 6779, 14 July, 2020. See: https://matsne.gov.ge/ka/document/
view/4924554?publication=0#DOCUMENT:1;.
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cedural rights) that covers the right to a fair trial during the state
of emergency. Therefore, the restriction of the right to a fair trial
during the state of emergency by the President of Georgia should
be considered unlawful.

b) The legislation of Georgia, namely the Law of Georgia on Public
Health, lays down the relevant legal basis for imposing restrictions
caused by the epidemiological situation. In particularly, Article 5(1)
(rights and obligations of the population and legal persons in the field
of public health) obliges every person to “restrain from carrying out
activities posing the risk of spreading communicable or noncommu-
nicable diseases, and other risks related to public health” and “ob-
serve sanitary and epidemiological norms.”*>* Although the Recom-
mendations of the High Council of Justice did not refer to the above
article of the Law on Public Health, it could have been used as a basis
for the legitimate restriction of the right to a fair trial provided that
all of the other conditions laid down in the Georgian legislation and
the international and European human rights treaties were met.

c) Since the purpose of conducting court hearings remotely (instead
of in the courtroom) was to prevent the spread of coronavirus,
the restriction of public hearings of courts was not a proportion-
ate measure to serve the legitimate aim of the protection of public
health.

453 See: https://gdi.ge/ge/news/religiis-tavisuflebis-farglebi-pandemiis-dros.page [visited: 23.09.20].




One of the fundamental questions to answer in this research is whether it was
necessary to declare a state of emergency in Georgia and to impose human
rights restrictions therein, or whether human rights restrictions could have
been imposed on the basis of the ordinary legislation (rather than the state of
emergency legislation).

The starting point for an analysis of whether it was necessary to declare
a state of emergency and restrict human rights therein is Article 71(2) of the
Constitution of Georgia, which prescribes that a state of emergency may be
declared in a situation in which “state bodies lack the capacity to fulfil their
constitutional duties normally.” In line with this constitutional provision, the
President of Georgia in the Edict referred to the following reasons for declar-
ing the state of emergency: “to normalize the situation, and to enable the
State to fulfil its constitutional obligations to ensure necessary public safety
in a democratic society and to reduce any expected threat to the life and
health of the population of the country.”*** Similar reasons were defined in
the Decree of the President on restricting human rights during the state of
emergency.**®

What stems from the above provisions is that without declaring a state
of emergency and restricting certain human rights, Georgia would not have
been able “to fulfil its constitutional obligations to ensure necessary public
safety in a democratic society and to reduce any expected threat to the life
and health of the population of the country.”

In order to answer whether the situation in Georgia was really exceptional
in the sense that only by declaring a state of emergency and restricting human
rights therein could the Government have responded to the ongoing challenge,

44 The Edict of the President of Georgia No.1 on the Declaration of the State of Emergency Through-
out the Whole Territory of Georgia, 21 March 2020. See: https://matsne.gov.ge/en/document/
view/48303907?publication=0.

45 Decree No.1 on Measures to be Implemented in Connection with the Declaration of a State of

Emergency Throughout the Whole Territory of Georgia. See: https://matsne.gov.ge/en/document/
view/4830372?publication=0.




it is important to analyze international practice. A useful reference point in this
regard is the practice of the European Commission of Human Rights in the case
Denmark, Norway, Sweden and the Netherlands v. Greece (the “Greek case”). In
this case, the Commission pointed out that the given crisis or danger must be
exceptional, to the point that the normal measures or restrictions, permitted
by the Convention for the maintenance of public safety, health and order, were
plainly inadequate.*® Therefore, the point made in the Greek case is that in or-
der to consider an exceptional situation to be a state of emergency, the normal
measures or restrictions permitted by the Convention for the maintenance of
public safety, health and order would have to be plainly inadequate.

The practice of declaring a state of emergency and derogating from the
obligations under the ECHR makes it clear that although in many parts of Eu-
rope the COVID-19 situation has been difficult, only a minority of states (10
out of 47 states) derogated from their human rights obligations.**’ For the
majority of states parties to the ECHR there was no need to derogate from
the obligations laid down in the ECHR, although the epidemiological situation
in those countries was worse than in Georgia at the time concerned (March-
May 2020). Although the epidemiological situation in many of these states
was extraordinary and worse than in Georgia, they still considered the normal
measures or restrictions permitted by the Convention for the maintenance of
public safety, health, and order to be adequate. If these states had considered
that the normal measures or restrictions were inadequate for the mainte-
nance of public safety, health, and order, then nothing would have prevented
them from declaring their own states of emergency and derogating from the
obligations under the ECHR.

Thus, for the majority of states parties to the ECHR, normal measures
or restrictions permitted under the Convention for the maintenance of pub-

46 Report of the Commission of 5 November 1969, Yearbook XII, 1969, para. 153, see: https://hudoc.
echr.coe.int/eng#{%22itemid%22:[%22001-167795%22]}. Opinion on the Protection of Human
Rights in Emergency Situations, adopted by the Venice Commission at its 66th Plenary Session (17-
18 March, 2006), Opinion no. 359/2005, CDL-AD(2006)015, 4 April, 2006, para. 4, https://www.
venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2016)037.

47 Albania, Armenia, Estonia, Georgia, Latvia, North Macedonia, Moldova, Romania, San Marino, Ser-
bia have derogated from the ECHR during the COVID-19 pandemic. https://bit.ly/36bZ507 [visited:
14.09.20].




lic safety, health and, order were adequate, while only a minority of states
considered that the normal measures or restrictions were inadequate and,
therefore, took extraordinary measures by declaring a state of emergency
and derogating from the ECHR under Article 15 of the Convention.

As far as the normal measures or restrictions are concerned, a number
of provisions of the ICCPR and of the ECHR lay down the relevant restrictions
that may be imposed by a state in ordinary situations (as distinguished from
derogations prescribed in Article 4 of the ICCPR and Article 15 of the ECHR
and applied in the situation of a state of emergency).

It is important to consider whether the Government of Georgia while
confronting the challenges relating to the COVID-19 pandemic could have
imposed similar restrictions on the basis of the ordinary legislation as those
imposed through declaring a state of emergency and restricting rights and
freedoms under Article 4 of the ICCPR and Article 15 of the ECHR.

The ICCPR and the ECHR each define the conditions under which rights
and freedoms may be restricted in ordinary situations. In particular, they state
that such restrictions should be in accordance with the law, serve a legitimate
aim, and be necessary in a democratic society. For example, Article 11(2) of
the ECHR that deals with the freedom of assembly defines that restrictions of
the freedom of assembly should be prescribed by law, serve a legitimate aim
(including the protection of health and the protection of the rights and free-
doms of others), and be proportionate to the aim pursued. Another pertinent
example here is the freedom of movement. Under Article 12 of the ICCPR
and Article 2(3) of Protocol No. 4 of the ECHR, a restriction of the freedom
of movement should be in accordance with the law, serve a legitimate aim
(including the protection of health and the protection of the rights and free-
doms of others), and be proportionate to the aim pursued.

On the basis of the ICCPR and the ECHR, it may be concluded that a state
is free to restrict certain rights and freedoms without resorting to a state of
emergency. It is at the discretion of a state to restrict human rights on the
basis of ordinary or emergency legislation depending on the exigencies of the
given situation. Therefore, the answer to the question of whether Georgia
could have imposed human rights restrictions under its ordinary legislation
should be answered in the affirmative.



If the ICCPR and the ECHR permit the restriction of rights under ordinary
legislation, why did the Government of Georgia opt to declare a state of emer-
gency and restrict human rights on the basis of Article 71 of the Constitution
of Georgia?

Although the Government of Georgia was permitted under the ICCPR
and the ECHR to impose restrictions to protect public health and rights of oth-
ers under ordinary legislation, it has been argued that when the Government
confronted the threat of the uncontrolled internal spread of the coronavirus
and faced a low degree of compliance with the Government’s recommen-
dations and thus considered it necessary to adopt extended restrictions of
human rights to cope with these challenges (March 2020). Pertinently, the
legislation of Georgia did not lay down an appropriate legal framework for
imposing such restrictions of human rights in the context of the epidemiolog-
ical situation. Neither the Law on Public Health, nor the Law on Civil Safety or
other relevant legislation laid down restrictions of specific human rights that
could be imposed in the event of a deteriorated epidemiological situation. The
existence of relevant legislation serving as a legal basis for imposing necessary
restrictions would have avoided the declaration of a state of emergency and
the imposition of human rights restrictions within the state of emergency.

Therefore, the lack of an appropriate legal framework that would have
allowed for the restriction of the relevant rights and freedoms under the or-
dinary legislation, triggered the constitutional mechanism of restriction of
human rights during a state of emergency. Having the relevant legislation in
place before declaring the state of emergency, the President of Georgia would
not have declared the state of emergency and imposed human rights restric-
tions under Article 71 of the Constitution.

This argument is backed up by the fact that after the expiration of the
state of emergency (22 May 2020), the Government applied almost the same
restrictions that were imposed during the state of emergency. The difference
between the restrictions applied during the state of emergency and after it
was the legal basis for these restrictions. While during the state of emergency
the legal basis for restricting human rights was Article 71 of the Constitution
and the Edict and Decree of the President of Georgia of 21 March 2020, the
restrictions after the state of emergency were legally based on the ordinary




legislation, namely the amendments to the Law on Public Health and the
relevant codes and regulations of the Government. Imposing human rights
restrictions after the state of emergency on the basis of ordinary legislation
makes it clear that it would have been possible to govern the situation of
the epidemic on the basis of ordinary legislation without applying legislation
governing the state of emergency. Moreover, the COVID-19-related situation
in Georgia at the time of the declaration of the state of emergency was much
better than it later became in September-October 2020. While the situation
was much worse in September-October 2020, the Government did not de-
clare a state of emergency as it already had the relevant legislation in place.
This may explain the position of a government representative who expressed
the view in September 2020 that another state of emergency would not be
declared in Georgia.*®

The declaration of a state of emergency and the restriction on human
rights within a state of emergency should be resorted only if measures and
restrictions provided for in the ordinary legislation are unable to adequately
fight a pandemic or similar threats.**® Depending on the exigencies of the sit-
uation, if it is found that the ordinary legislation is not adequate, a state may
resort to extraordinary measures and impose a state of emergency.

The analysis makes it clear that it is important to develop an appropriate
legal framework in Georgia for imposing human rights restrictions not only
in ordinary situations, but also in extraordinary situations such as a state of
emergency in order to fight epidemiological threats adequately. The mea-
sures to be applied in ordinary and extraordinary situations should be clearly
defined. On the one hand, the legislation should be developed to lay down
measures and restrictions that may be imposed in ordinary situations when
epidemiological threats emerge. The Law on Civil Safety should be further
developed to reflect the relevant challenges.*®® On the other hand, the legal

48 See the statement made at the Press-Conference by Natia Mezvrishvili, the Head of the Admin-
istration of the Government of Georgia on 22 September 2020. https://bit.ly/3ehF1EF [visited:
24.09.20].

49 https://www.ohchr.org/Documents/HRBodies/CCPR/COVIDstatementEN.pdf Human Rights Com-

mittee, Statement on derogations from the Covenant in connection with the COVID-19 pandemic;
UN Doc. CCPR/C/128/2, 30 April 2020, para. 2(c).
460 27 June 2018. See: https://matsne.gov.ge/en/document/view/4243170?publication=2. Notably, Ar-




framework applicable during the state of emergency should also be devel-
oped. This need was made clear by the deficiencies of the Law on the State of
Emergency which was barely applied during the state of emergency declared
in Georgia.

Therefore, it is recommended to develop an appropriate legal frame-
work for imposing human rights restrictions, not only in ordinary situations
but also in extraordinary situations (such as a state of emergency) in order
to fight epidemic/pandemic threats adequately with human rights and free-
doms given due consideration.

ticle 12(1) the Law of Georgia on Public Health expressly points out that “an epidemic and pandemic
extremely dangerous for public health shall fall into the category of emergency situations, and shall
be managed in accordance with the Law of Georgia on Public Safety”. See: https://matsne.gov.ge/
ka/document/view/21784?publication=31.




A state has an obligation to provide the general public with objective infor-
mation about the threats posed to the health and lives of the population.
This obligation has been established in the case-law of the ECtHR. One of the
most important cases relating to the public’s right to information is the case of
Oneryildiz v. Turkey where the applicants claimed that the Turkish authorities
were responsible for the death of their close relatives and for the destruction
of their property as a result of a methane explosion at a municipal rubbish
tip in Istanbul.*®! The European Court pointed out that the authorities have
an obligation to secure the public’s right to information about potential risks
to their health/lives. The Court established that the respondent Government
had “not shown that any measures were taken in the instant case to provide
the inhabitants ... with information enabling them to assess the risks they
might run.”462

Another important case relating to the public’s right to information is the
case of Budayeva and Others v. Russia in which the applicants alleged that the
national authorities were responsible for the death of their relative, for put-
ting their lives at risk, and for the destruction of their property as a result of
a failure to mitigate the consequences of a mudslide.*®® The European Court
here underscored the obligation of the state to inform the public about such
risks and pointed out that “the authorities could reasonably be expected to
acknowledge the increased risk of accidents in the event of a mudslide that
year and to show all possible diligence in informing the civilians and making
advance arrangements for the emergency evacuation. In any event, informing

41 30 November 2004, Grand Chamber.
42 |pjd., para. 108.
4320 March 2008.



the public about inherent risks was one of the essential practical measures
needed to ensure effective protection of the citizens concerned.”*%

Therefore, the obligation of the state with respect to informing the pub-
lic about potential risks to their lives and health is an established standard
under the ECHR.

There have been a number of measures taken by the Government
of Georgia to provide the public with information about threats relating to
COVID-19, both at the regulatory and practical levels. Regarding the regula-
tory framework, it has been duly established by the Government of Georgia,
which laid down that the Georgian Public Broadcaster had “to provide the
general public with accurate and necessary information on the outbreak of
coronavirus, and the measures aimed at reducing the risk of exposure to the
virus.”*® In addition, a regulation of the Government imposed an obligation on
the relevant state institution - the Office of the State Minister of Georgia for
Reconciliation and Civic Equality — to “provide information on the carrying out
of emergency measures for preventing the possible spread of the novel coro-
navirus (COVID-19) to the population living in the occupied territories of Geor-
gia and to ethnic minority groups compactly settled in the territory controlled
by Georgia, in an understandable language and through available means of
communication.”*¢® A similar regulation was laid down in the Ordinance of the
Government adopted after the expiration of the state of emergency.**’

At the practical level, the Government has been proactive in providing
the media and the public with relevant information about the risks caused by
COVID-19 to the health and lives of the population. On a daily basis and often
even a few times a day, government officials and epidemiologists have con-

44 Ibid., para. 52.

45 Article 4(6) of the Decree of the Government of Georgia N164 of 28 January 2020 “On the Approval
of Measures to Prevent the Possible Spread of the Novel Coronavirus in Georgia and the Emergency
Response Plan for the Cases of Novel Coronavirus Disease. See: https://matsne.gov.ge/en/docu-
ment/view/4821121?publication=34.

Article 15, the Ordinance No.181 on the Approval of Measures to be Implemented in Connection
with the Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, 23 March 2020.
See: https://matsne.gov.ge/en/document/view/4830610?publication=0.

Article 9(6), Ordinance No.322 of the Government of Georgia on the Approval of Isolation and

Quarantine Rules, 23 May 2020. See: https://matsne.gov.ge/ka/document/view/4877009?publica-
tion=38.
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veyed to the public relevant information not only about the threats caused by
the coronavirus and how to prevent infection, but also giving updates on the
situation. Specifically, information about preventive measures such as wear-
ing face masks or maintaining social distancing has been clearly conveyed to
the public.

It is important that information about the threats posed by COVID-19
and the restrictions imposed are delivered to the population not only in the
state language, but also in other languages widely spoken in the country to
make sure that the relevant information reaches as many residents as possi-
ble.*® At the outset, certain shortcomings were identified regarding the pro-
vision of ethnic minorities with relevant information as there was no active
awareness-raising campaign in any of the main ethnic minority languages.*®®
Therefore, the populations of the relevant regions lacked knowledge of the
situation and did not implement relevant regulations. This may explain the
spread of the virus and the need to impose particularly strict measures in the
regions populated by ethnic minorities.’° Later, an active awareness-raising
campaign was launched in these regions to provide ethnic minorities with
relevant information in languages they understand.

In order to provide the public, including ethnic minorities, with relevant
information, inter alia, on the restrictions imposed during the pandemic, the
measures carried out, as well as available services, the Government of Georgia
created an informative and regularly-updated web-page (www.stopcov.ge) in
six languages (Georgian, Abkhazian, Armenian, Azeri, Ossetian, and English).

Bearing in mind that regulatory and practical measures were taken by
the Government of Georgia to provide the public with relevant information
about the threats posed by the pandemic and about the measures being car-
ried out, aside from its initial failure to convey relevant information to ethnic
minorities, the general conclusion that may be drawn is that the public in

48 Managing the Challenges of COVID-19: Government Actions Evaluation Report, Transparency Inter-
national Georgia, 2020, 9. See: https://bit.ly/38auzuQ [visited: 30.09.20].

49 |, Jibladze, Covid-19 Pandemic and Human Rights, Human Rights Center, 2020, 7. See: https://bit.
ly/3kRcKHA [visited: 12.09.20]. Also the statement of the Georgian Democratic Initiative on the
need to launch awareness raising campaign among ethnic minorities, 23 March 2020. See: https://
gdi.ge/ge/news/gdi-gancxadeba.page.

470 Ipid., 9-10.




Georgia has been kept well-informed about the situation relating to COVID-19
and the threats posed by the spread of the virus.

Along with information about the threats posed by COVID-19, it is im-
portant to note that the Government has provided the public with relevant
explanations and justifications for human rights restrictions imposed. The
public should be made aware of the specific reasons behind introducing rele-
vant restrictions. Without information about reasons for introducing relevant
measures, the proportionality of the restrictions imposed may still be brought
into question and this may have adversely impacted on the population’s com-
pliance with the restrictions.

Although the Government has done a lot to convey to the public rele-
vant information about the restrictions imposed (including on the freedom
of movement, freedom of assembly, freedom of education, right to liberty
and security), the reasons for introducing certain restrictions have not always
been provided.

The reasoning offered by the Government, namely about the need to
restrict the mobility of the population and to ensure social distancing, was
too general a justification for imposing various restrictions of human rights.*”*
The Government is expected to provide specific justifications for restrictions
of human rights imposed. This includes information about the proportionality
of the measures taken, including information that the given restriction im-
posed is a last resort in order to prevent the spread of the virus, because less
severe measures were considered but found to be insufficient to safeguard
the health and lives of the population.

A number of pertinent examples may be referred to in this regard. For
example, there was no explanation given for the different treatment of pupils,
with those in 7"-12% years supposed to continue their education remotely
and those in 1-6' years supposed to do so at school (i.e. in person).*”?> More-
over, no justification was given for imposing a restriction on the release of
public and personal information.

471 Report on the Measures Implemented by the Government of Georgia Against COVID-19, 2020, 17.
See: https://stopcov.ge/Content/files/COVID RESPONSE REPORT _ENG.pdf.

472 The rule was applicable from 1 October 2020.




Although human rights restrictions imposed by the Government may
be proportionate to the aims pursued, the lack of information given about
the reasons for imposing restrictions may have caused discontent in society,
stirred doubts about the proportionality of measures taken, and fueled public
mistrust of the Government.*”?

The analysis of the situation in Georgia has shown that the public has
been provided with relevant and up-to-date information about the situation
relating to COVID-19 and the threats posed by the spread of the virus. The
work of the Government in this regard should in general be assessed posi-
tively. As regards the provision of the public with relevant explanations and
justifications for the human rights restrictions imposed, this could have been
handled better.

Therefore, it is recommended that the Government improves the prac-
tice of providing the public with relevant explanations and justifications for
human rights restrictions imposed, including on the proportionality of the
relevant measures taken.

473 Managing the Challenges of COVID-19: Government Actions Evaluation Report, Transparency Inter-
national Georgia, 2020, 22. See: https://bit.ly/38auzuQ [visited: 30.09.20].



As already noted, both the ICCPR and the ECHR lay down the procedural
requirements for derogations from human rights obligations during a state
of emergency.*’* Under Article 4(3) of the ICCPR, a state shall immediately
inform the Secretary General of the United Nations of the provisions from
which it has derogated and of its reasons for doing so, as well as of the date on
which the state terminates such derogations. A similar provision is prescribed
in Article 15(3) of the ECHR which pertains to informing the Secretary General
of the Council of Europe of the measures taken and its reasons for doing so,
as well as when such measures cease to operate.

In accordance with Article 4(3) of the ICCPR and Article 15(3) of the
ECHR, on 21 March 2020, the Government of Georgia, through its permanent
missions to the United Nations and the Council of Europe, conveyed similar
notifications to the Secretary General of the United Nations and the Secretary
General of the Council of Europe.*”> Namely, both notifications pointed out
that “Georgia exercises the right to derogation from its obligations” under
the ICCPR and the ECHR. Both notifications underscored that “the increase in
number of infected persons necessitated adoption of additional measures.”*’®
Only the notification conveyed to the Secretary General of the Council of Eu-
rope noted that “the current epidemic situation in the State, has reached
the point of public emergency threatening the life of the nation under Article
15(1) of the Convention necessitating further and now exceptional measures
to ensure safety and protection of public health.”#”

474 General Comment No.29, State of Emergency (Article 4), International Covenant on Civil and Politi-
cal Rights, CCPR/C/21/Rev.1/Add.11, 31 August, 2001, para. 17.

475 See: https://treaties.un.org/doc/Publication/CN/2020/CN.125.2020-Eng.pdf [visited: 10.10.20];
https://bit.ly/36bZ507 [visited: 10.10.20].

476 Ibid.

477 https://bit.ly/36bZ507 [visited: 10.10.20].




The notification sent to the United Nations pointed out that “the appli-
cation of these measures gives reasons for the necessity to derogate from
certain obligations of Georgia under Articles 9, 12, 17, and 21 of the Interna-
tional Covenant on Civil and Political Rights.”*’® The notification conveyed to
the Council of Europe pointed out that the “application of these measures
gives reasons for the necessity to derogate from certain obligations of Geor-
gia under Article 5, 8 and 11 of the European Convention for the Protection
of Human Rights and Fundamental Freedoms, Article 1 and 2 of Protocol No.
1 to the Convention for the Protection of Human Rights and Fundamental
Freedoms, Article 2 of Protocol No. 4 to the Convention for the Protection of
Human Rights and Fundamental Freedoms.”

After the initial notifications were conveyed to the United Nations and
the Council of Europe respectively on 21 March 2020, the Government of
Georgia submitted further notifications on its extension of the state of emer-
gency for another month until 22 May 2020, justifying it by stating that “the
country has entered the level of massive internal transmission.”*”® The human
rights obligations derogated from at the time the state of emergency was first
declared remained the same.

The state of emergency expired in Georgia on 22 May 2020. This means
that the restrictions of human rights imposed during the state of emergency
were no longer valid. However, on 23 May and 25 May 2020 (i.e. after the
state of emergency has expired in Georgia), the Government of Georgia noti-
fied the Secretary General of the United Nations and the Secretary General of
the Council of Europe, under Article 4 of the ICCPR and Article 15 of the ECHR,
respectively, that Georgia extended its derogations from its obligations under
the ICCPR and the ECHR on the basis of “special emergency legislation, name-
ly: 1) amendments to the Law on Public Health and 2) amendments to the
Criminal Procedure Code of Georgia.” Specifically, on 23 May 2020, the Gov-
ernment of Georgia notified the Secretary General of the United Nations that
“Georgia extends the derogations from certain obligations under Article 9, 12,

478 The reason for not derogating from the right to property and the right to education under ICCPR is
that the Covenant does not cover these rights, unlike the ECHR and its protocols.

479 See: https://treaties.un.org/doc/Publication/CN/2020/CN.142.2020-Eng.pdf [visited: 10.10.20];
https://bit.ly/36bZ507 [visited: 10.10.20].




14, 17 and 21 of the International Covenant on Civil and [P]olitical Rights until
15 July 2020.7%8° On 25 May 2020, the Government of Georgia also conveyed
a similar notification to the Secretary General of the Council of Europe that
“Georgia extends the derogations from certain obligations under Articles 5, 6,
8, 11 of the Convention, Articles 1 and 2 of Protocol No. 1 to the Convention,
Article 2 of Protocol No. 4 to the Convention until 15 July 2020.”48!

On 15 July 2020, the Government of Georgia further notified the Secretary
General of the United Nations that “the Parliament of Georgia extended the
application of “the emergency legislation” until 1 January 2021” and “Georgia
retains the already notified derogations from certain obligations under Article
9, 12, 14, 17 and 21 of the International Covenant on Civil and [P]olitical rights
until 1 January 2021.7%82 On the same day, the Government of Georgia conveyed
a similar notification to the Secretary General of the Council of Europe, invok-
ing “special emergency legislation” and pointing out that “Georgia retains the
already notified derogations from certain obligations under Articles 5, 6, 8, 11
of the Convention, Articles 1 and 2 of Protocol No. 1 to the Convention, Article
2 of Protocol No. 4 to the Convention until 1 January 2021.”%

At least two conclusions may be drawn from the notifications sent to
the United Nations and the Council of Europe under the ICCPR and the ECHR.

Firstly, as the existence of a state of emergency is a fundamental pre-
condition for a derogation from human rights obligations under the ICCPR
and the ECHR, a state may not extend derogations without such a state of
emergency being in place. As the Human Rights Committee pointed out: “be-
fore a State moves to invoke article 4, two fundamental conditions must be
met: the situation must amount to a public emergency which threatens the
life of the nation, and the State party must have officially proclaimed a state
of emergency. The latter requirement is essential for the maintenance of the
principles of legality and rule of law at times when they are most needed.”**

480 See: https://treaties.un.org/doc/Publication/CN/2020/CN.183.2020-Eng.pdf [visited: 11.10.20].

41 See: https://bit.ly/36bZ507 [visited: 11.10.20].

2 See: https://treaties.un.org/doc/Publication/CN/2020/CN.314.2020-Eng.pdf [visited: 11.10.20].

483 See: https://bit.ly/36bZ507 [visited: 11.10.20].

44 General Comment No.29, State of Emergency (Article 4), International Covenant on Civil and Politi-
cal Rights, CCPR/C/21/Rev.1/Add.11, 31 August, 2001, para. 2.




Therefore, derogations from human rights obligations under the ICCPR and
the ECHR are permitted only if a state of emergency is in force. Since the
state of emergency expired in Georgia on 22 May 2020, the Government of
Georgia could not legally renew the derogations it had made during the state
of emergency.

Beyond the state of emergency, the Government of Georgia could re-
strict certain rights and freedoms under the ICCPR and the ECHR only on the
basis of relevant articles of international human rights treaties providing for
such restrictions (for example, the freedom of movement (para. 3 of Article
12 of the ICCPR or para. 3 of Article 2, Protocol No. 4 to the ECHR; the free-
dom of assembly (Article 21 of the ICCPR or para. 2 of Article 11 of the ECHR)),
but not on the basis of Article 4 of the ICCPR and Article 15 of the ECHR, which
govern derogations during a state of emergency. It is clear that there was no
need to notify the United Nations and the Council of Europe about restric-
tions of certain human rights and freedoms imposed in ordinary situations (as
distinguished from state of emergency situations).

As the state of emergency had expired, the Government could not have
maintained derogations under Article 4 of the ICCPR and Article 15 of the
ECHR even on the basis of “special emergency legislation.” Whatever the
meaning of “special emergency legislation” under the legislation of Georgia, it
falls short of a state of emergency as required under Article 4 of the ICCPR and
Article 15 of the ECHR. Therefore, after the expiration of the state of emer-
gency in Georgia (22 May 2020), the Government of Georgia was not legally
allowed to extend the derogations under Article 4 of the ICCPR and Article 15
of the ECHR.

Secondly, during the state of emergency, the Government of Georgia
notified the Secretary General of the United Nations that it had derogated
from Article 9 (the right to liberty and security), Article 12 (the freedom of
movement), Article 17 (the right to private and family life), and Article 21 (the
freedom of assembly). Meanwhile, the notification conveyed to the Secretary
General of the Council of Europe during the state of emergency related to
derogations from the following articles of the ECHR and its protocols: Article 5
(the right to liberty and security); Article 8 (the right to private and family life);
Article 11 (the freedom of assembly); Article 1 of Protocol No. 1 (the right to



property); Article 2 of Protocol No. 1 (the right to education); and Article 2 of
Protocol No. 4 (the freedom of movement).

However, in the notification dated 23 May 2020 conveyed to the Secre-
tary General of the United Nations after the expiration of the state of emer-
gency, the Government of Georgia widened the scope of derogations, adding
to it Article 14 of the ICCPR (the right to a fair trial).*® A similar notification
was sent to the Secretary General of the Council of Europe, stating that Ar-
ticle 6 of the ECHR (the right to a fair trial) would be among those obliga-
tions from which Georgia would derogate.*®® Since no other restriction was
imposed by the Government in the context of the right to a fair trial, it may be
assumed that this restriction related to remote courts hearings under criminal
procedure legislation.

Bearing in mind the restriction whereby court hearings on criminal cases
were to be conducted remotely was laid down under the Decree of the Pres-
ident of Georgia on 21 March 2020, it remains unclear why the Government
of Georgia did not derogate from the right to a fair trial under Article 14 of the
ICCPR and Article 6 of the ECHR when it initially notified the United Nations
and the Council of Europe (21 March 2020) about its declaration of a state
of emergency and its derogation from certain rights and freedoms. Once the
state of emergency expired in Georgia, the Government did not have the right
to broaden the scope of its derogations.

Therefore, it is recommended that the Government of Georgia with-
draws the derogations made under Article 4 of the ICCPR and Article 15 of
the ECHR.

45 See: https://treaties.un.org/doc/Publication/CN/2020/CN.183.2020-Eng.pdf [visited: 11.10.20].
46 See: https://bit.ly/36bZ507 [visited: 11.10.20].




Sanctions for violations of human rights restrictions imposed during the pan-
demic should be proportionate to the seriousness of the act committed.

The Decree of the President of Georgia of 21 March 2020 defined sanc-
tions for violations of the state of emergency. In particular, Article 8 of the
Decree laid down that a violation of the state of emergency would induce an
administrative penalty — a fine of 3000 GEL for natural persons, and 15000
GEL for legal persons. Under the Decree, if the same act is committed repeat-
edly by a natural person already subject to an administrative penalty, the per-
son would face imprisonment for a term of up to three years, and where the
same act is committed repeatedly by a legal person, they may be deprived of
the right to carry out activities, or could face liquidation and a fine.*’

Although, initially, sanctions for violations of the state of emergency
were established by the Decree of the President of Georgia of 21 March 2020,
the Parliament of Georgia amended the Code of Administrative Offences of
Georgia and the Criminal Code of Georgia on 23 April 2020.%8 The Code of Ad-
ministrative Offences thus fully reflected the Decree of the President of Geor-
gia of 21 March 2020 in the context of administrative sanctions. Meanwhile,
the amendment to the Criminal Code established sanctions for violations of
the state of emergency in the form of imprisonment for up to six years, unless
otherwise provided for by the presidential decree (as noted above, the latter
established a penalty of imprisonment for a term of up to three years). It has
been argued that sanctions introduced by the amendment to the Criminal
Code of Georgia were disproportionate in cases where the violation did not
cause significant damage.*®

%7 Decree No.1 of the President of Georgia on Measures to be Implemented in Connection with the
Declaration of a State of Emergency Throughout the Whole Territory of Georgia, 21 March 2020,
See: https://matsne.gov.ge/en/document/view/4830372?publication=0.

488 Article 4210 (introduced by amendment of 23 April 2020 and entered into force on 2 May 2020), the

Administrative Offences Code of Georgia. See: https://matsne.gov.ge/ka/document/view/282167?-
publication=465; Law of Georgia on Amendment to the Criminal Code of Georgia, 23 April 2020.
See: https://matsne.gov.ge/ka/document/view/4854133?publication=0.
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At least two problems have been identified in the context of sanctions.
Firstly, the Decree of the President of Georgia of 21 March 2020 has been crit-
icized by civil society and experts who have pointed out that the President has
the power to restrict or suspend certain human rights during a state of emer-
gency, but no power to establish sanctions for violations of the state of emer-
gency.*? The lawfulness of the sanctions as established by the Decree of the
President of Georgia has been questioned given the fact that the Parliament of
Georgia during the state of emergency has adopted amendments to the Code
of Administrative Offences** and the Criminal Code of Georgia.**? It is obvious
that if the Decree of the President of Georgia had not been regarded as legally
problematic, the Parliament would not have amended the relevant Codes.*?

Secondly, the proportionality of sanctions may also pose a legal problem.
The United Nations has pointed out that in the context of COVID-19 “fines
should be commensurate to the seriousness of the offence committed. In as-
sessing the appropriate sum of a fine, consideration should be given to the
individual circumstances.”**

Although it is clear there should be some sort of grading of adminis-
trative or criminal offences which the national court should apply, bearing
in mind the individual circumstances as well as the seriousness of the given
offence and the damage caused, no such gradation exists in Georgia.**

Therefore, it is recommended that:

a) sanctions for violations of the state of emergency are established

by the administrative and criminal legislation of Georgia only, and
not by decrees of the President of Georgia; and

gency, 24 April 2020. See: https://bit.ly/381ClI7s [visited: 21.09.20].
490 See: https://www.apsny.ge/analytics/1592073018.php [visited: 15.09.20].
Article 4210 (introduced by amendment of 23 April 2020 and entered into force on 2 May 2020),
the Code of Georgia on Administrative Offences. See: https://matsne.gov.ge/ka/document/
view/28216?publication=465.
492 Law of Georgia on Amendment to the Criminal Code of Georgia, 23 April 2020. See: https://matsne.
gov.ge/ka/document/view/4854133?publication=0.
4953 https://netgazeti.ge/news/450680/ [visited: 09.09.20].
494 Emergency Measures and COVID-19: Guidance, 27 April, 2020, https://www.ohchr.org/Documents
Events/EmergencyMeasures_COVID19.pdf.
Legal and Political Content of State of Emergency — Analysis of the Existing Experience, Human
Rights Education and Monitoring Center, 2020, 24. See: https://bit.ly/2HToxg8 [visited: 28.09.20].
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b)

sanctions established under national law for violations of the state
of emergency legislation and ordinary legislation should bear in
mind the individual circumstances, the seriousness of the given of-
fence, and the damage caused.



Judicial control over government decisions is particularly important during
a crisis such as the COVID-19 pandemic as the risks of imposing unlawful or
disproportionate restrictions of human rights may be particularly high. An ef-
ficient judicial mechanism for preventing unlawful or disproportionate nor-
mative and/or administrative acts should be provided to counterbalance such
government decisions.

Both the normative and administrative acts of the Government of Geor-
gia may be appealed before courts of general jurisdiction and the Consti-
tutional Court of Georgia. However, the legislation of Georgia lays down a
timeframe for examining such appeals that may not allow for timely judicial
control to be exercised during the pandemic.

The need to ensure efficient judicial control over the decisions of the
Government was raised by the Public Defender (Ombudsman) of Georgia and
civil society representatives.*® The Public Defender (Ombudsman) of Georgia
underscored the need to establish relevant guarantees for effective judicial
control over interference in human rights by the Government. In the view of
the Public Defender (Ombudsman), it is necessary to establish shorter time-
frames for examining appeals against the decisions of the Government. To
demonstrate that accelerated procedures for examining appeals to a court
are enshrined in the legislation of Georgia, the Public Defender (Ombudsman)
invokes Article 13(7) of the Law of Georgia on Assemblies and Manifestations,
stating that a decision about the termination of an assembly or a manifesta-
tion may be appealed to a court of general jurisdiction of Georgia that has
to decide on the lawfulness of the decision concerned within three working
days in each of the judicial instances. The Public Defender (Ombudsman) also
invokes Article 22(2) of the Law on the Constitutional Court of Georgia on the

4% Ppara. 5, Letter of the Public Defender (Ombudsman) of Georgia addressed to the Chairman
of the Parliament of Georgia, N 02-1/5118, 20 May 2020. See: http://ombudsman.ge/res/
docs/2020052113561253581.pdf [visited: 13.09.20]; Legal and Political Content of State of Emer-
gency — Analysis of the Existing Experience, Human Rights Education and Monitoring Center, 2020,
8-9. See: https://bit.ly/2HToxq8 [visited: 28.09.20].




constitutionality of elections or a referendum that has to be examined within
30 days from the moment of appealing to the Constitutional Court.*”

The need to examine the lawfulness of the decisions of the Government
within a short time is particularly important since the restrictions imposed
may only be applicable for a limited time. Examining the appeals against al-
legedly unlawful or disproportionate restrictions of human rights imposed
during the pandemic within the standard period of time may make judicial
control over the decisions of the Government futile, leaving the protection of
human rights neither practical nor effective.

The role of the Constitutional Court of Georgia is particularly important
in this regard. From the moment of the outbreak of the COVID-19 pandemic to
finalizing this research, there were 15 applications filed to the Constitutional
Court of Georgia that related to the lawfulness and proportionality of human
rights restrictions imposed during the pandemic.**® The applicants (natural

497 Letter of the Public Defender (Ombudsman) of Georgia, Ibid.

4% Georgian Young Lawyers Association and Sulkhan Saladze v. the Government of Georgia, consti-
tutional appeal, 16 April 2020, https://constcourt.ge/ka/judicial-acts?legal=9029; inadmissibility
decision, 30 April 2020, https://constcourt.ge/ka/judicial-acts?legal=9139; Tekla Davituliani v. the
Parliament of Georgia, constitutional appeal, 23 April 2020, https://constcourt.ge/ka/judicial-acts?-
legal=9031; Paata Zangurashvili v. the Government of Georgia, constitutional appeal, 23 April 2020,
https://constcourt.ge/ka/judicial-acts?legal=9033; inadmissibility decision, 30 April 2020, https://
constcourt.ge/ka/judicial-acts?legal=9153; Giorgi Chauchidze v. the Government of Georgia, consti-
tutional appeal, 23 April 2020, https://constcourt.ge/ka/judicial-acts?legal=9036; Mikheil Samnidze
v. the Government of Georgia, constitutional appeal, 23 April 2020, https://constcourt.ge/ka/judi-
cial-acts?legal=9038; admissibility decision, 30 April 2020; https://constcourt.ge/ka/judicial-acts?-
legal=9154; Zaur Shermazanashvili v. the President of Georgia and the Government of Georgia, con-
stitutional appeal, 11 May 2020, https://constcourt.ge/ka/judicial-acts?legal=9169; admissibility
decision, 20 May 2020, https://constcourt.ge/ka/judicial-acts?legal=9189; Tornike Artkmeladze v.
the President of Georgia, the Parliament of Georgia and the Government of Georgia, constitutional
appeal, 19 May 2020, https://constcourt.ge/ka/judicial-acts?legal=9191; admissibility decision, 20
May 2020, https://constcourt.ge/ka/judicial-acts?legal=9190; Giorgi Chitidze v. the Parliament of
Georgia, the President of Georgia, the Government of Georgia, Prime Minister of Georgia and Min-
ister of Internally Displaced Persons from the Occupied Territories, Labour, Health and Social Affairs
of Georgia, constitutional appeal, 19 May 2020, https://constcourt.ge/ka/judicial-acts?legal=9192;
Paata Diasamidze v. the Parliament of Georgia and the Government of Georgia, constitutional ap-
peal, 25 May 2020, https://constcourt.ge/ka/judicial-acts?legal=9220; admissibility decision, 5 June
2020, https://constcourt.ge/ka/judicial-acts?legal=9519; LEPL “The Highest Administration of all
Muslims in Georgia” and Elsevar Agaevi v. the President of Georgia, constitutional appeal, 2 June
2020, https://constcourt.ge/ka/judicial-acts?legal=9490; Giorgi Chitidze and Eduard Marikashvili
V. the Parliament and the Government of Georgia, constitutional appeal, 22 June 2020, https://
constcourt.ge/ka/judicial-acts?legal=9814; Lika Sajaia and Eduard Marikashvili v. the Parliament



and legal persons) mainly challenged the restrictions of the rights and free-
doms laid down by the Constitution and the delegation of these restrictions
to the Government. Out of 15 constitutional appeals, none were decided on
the merits of the given appeal. Four appeals were declared admissible by the
Constitutional Court of Georgia and two appeals were declared inadmissible.

Therefore, it is recommended to establish relevant guarantees to ensure
effective judicial control over interferences in human rights by the Govern-
ment, and the national law of Georgia should lay down shorter terms for the
examination of appeals on the lawfulness and proportionality of the decisions
of the Government.

and the Government of Georgia, constitutional appeal, 22 June 2020, https://constcourt.ge/ka/ju-
dicial-acts?legal=9815; Joni Pirtskhelava v. the Parliament of Georgia, the President of Georgia, the
Government of Georgia and Samegrelo-Zemo Svaneti Police Department of the the Ministy of In-
ternal Affairs, constitutional appeal, 6 July 2020, https://constcourt.ge/en/judicial-acts?legal=9852;
Tornike Kublashvili v. the Government of Georgia, constitutional appeal, 1 September 2020, https://
constcourt.ge/ka/judicial-acts?legal=10064; Alika Kuprava and Tengiz Tevzadze v. the Central Elec-
tion Commission of Georgia, constitutional appeal 26 October, 2020, https://constcourt.ge/ka/judi-
cial-acts?legal=10189.




The fight against the COVID-19 pandemic represents an unprecedented chal-
lenge for the entire world, including Georgia. The recent experience of Georgia
in fighting the pandemic has revealed that its legislation governing epidemic/
pandemic situations was not ready to respond adequately to the challenges
presented by the COVID-19 pandemic. Although it was of course difficult to
foresee that the COVID-19 pandemic could have given rise to the extensive
restrictive measures taken by the Government of Georgia, the prior existence
of a well-developed legislative framework would have helped to avoid some
of the problems related to legality, lawfulness, and proportionality in practice.

In such an extraordinary situation, the Government of Georgia has done
a lot not only in terms of creating a legal basis in a short period of time, but
also in taking practical steps to fight the COVID-19 pandemic effectively. The
steps taken by the Government of Georgia to fight against COVID-19 have
been efficient, particularly at the initial stage of the pandemic.

Specific conclusions and recommendations are provided below:

a) The declaration of a state of emergency gives rise to a number of
complex legal, human rights, and management issues and thus re-
quires their detailed regulation. However, the Law of Georgia on
the State of Emergency does not govern many of the issues that
may arise in a state of emergency situation. The Law does not cover
the various types of state of emergency situations and fails to ad-
dress the measures to be taken and the procedures to be followed
by the Government in the event of a state of emergency caused by
an epidemic/pandemic.

b) The Law grants the executive authorities of Georgia the power to
impose human rights restrictions on the freedom of movement, the
freedom of assembly, the right to strike, or the right to declare a
curfew. The power granted to the executive authorities is in conflict



e)

f)

g)

with the constitutional provisions which state that only the Pres-
ident of Georgia may impose human rights restrictions in accor-
dance with the established procedures.

The scope of the restrictions of certain rights laid down in the Law
of Georgia on the State of Emergency is unclear.

Some of the measures provided for in the Law are very limited. The
Law should lay down measures that give the Government an oppor-
tunity to efficiently cope with different types of state of emergency
situations, including pandemics. Providing that the State strikes a
balance between the need to fight pandemics and the protection of
public health, the Government should develop legislation allowing
it to take efficient measures to fight against the risks posed by a
state of emergency, such as during the COVID-19 pandemic.

The comparative analysis between the legislation of Georgia (the
Constitution of Georgia and the Law of Georgia on the State of
Emergency) and the human rights treaties such as the ICCPR and
the ECHR makes it clear that the legislation of Georgia does not
permit restrictions of those rights which are prohibited under the
international human rights treaties. In this regard, the legislation
of Georgia meets human rights standards set by the ICCPR and the
ECHR.

Although Article 71 of the Constitution of Georgia does not express-
ly refer to the principle of proportionality, which is essential in as-
sessing whether restrictions imposed are strictly required by the ex-
igencies of the situation, this principle may be inferred from Article
4 of the Law on the State of Emergency. However, looking ahead, it
is important that the Law on the State of Emergency actually does
lay down this principle expressly.

Along with the Law on the State of Emergency requiring that the
Secretary General of the United Nations is notified about declara-
tions and terminations of a state of emergency under Article 4(3) of
the ICCPR, a similar requirement should be laid down with regard
to notifying the Secretary General of the Council of Europe about
declarations and terminations of a state of emergency.




It is recommended:

a) to develop legislation that will address in detail the various types of
state of emergency situation, including a state of emergency caused
by an epidemic/pandemic;

b) to provide a clear reference to the principle of proportionality in the
Law on the State of Emergency; and

c) to amend the Law on the State of Emergency to include an obligation
to notify the Secretary General of the Council of Europe about decla-
rations and terminations of a state of emergency.

b)

The relevant laws of Georgia, whether it be the Law on Civil Safety,
the Law on Public Health, or other laws governing restrictions of hu-
man rights in ordinary situations (i.e., non-state of emergency situ-
ations) should define with sufficient precision the restrictive mea-
sures that may be imposed during an epidemic and/or pandemic
and the power of the authorities concerned.

Although the Government of Georgia has done its utmost to cre-
ate a relevant legal framework within a short period of time since
the outbreak of the COVID-19 pandemic by adopting governmental
regulations, the restrictions it has imposed should have been pro-
vided for in the relevant laws (such as the Law of Georgia on Civil
Safety) to meet constitutional requirements.

It is recommended that the legislation of Georgia, namely the Law on
Civil Safety (which specifically governs state of emergency situations
caused by an epidemic and/or pandemic which is especially dangerous
to public health), the Law on Public Health, or other relevant laws lay
down the object, content, and limits of the restrictions of human rights
that may be imposed during an epidemic and/or pandemic, and define
the power and the limits of the relevant authorities in restricting hu-
man rights in ordinary situations.



Although it is true that some of the measures taken by the Govern-
ment before the state of emergency was declared, such as those
calling upon certain action (such as cancelling activities associat-
ed with populous gatherings, and postponing cultural and sports
events in enclosed areas) to be taken or those calling for absti-
nence from taking certain action (such as to abstain from travelling
to high-risk countries, and for persons aged 70 and over to stay in
self-isolation) were recommendations, not all the measures taken
affecting human rights were of this nature. Specifically, some of the
measures carried out in this period, for example the isolation of
persons returning from other countries, the suspension of the edu-
cation process, the suspension of international flights or road trans-
portation, and the introduction of special conditions in penitentiary
institutions, were of a compulsory nature.

Restrictions of human rights in ordinary situations may be provid-
ed for in the Constitution either expressly or impliedly. In partic-
ular, certain articles of the Constitution of Georgia lay down that
restrictions of human rights may be imposed under certain condi-
tions, among others being “in accordance with law.” Therefore, the
law should set forth the conditions under which these restrictions
can be imposed. The articles of the Constitution on the freedom
of movement and the right to private and family life may serve as
pertinent examples here. Other articles of the Constitution of Geor-
gia may not directly state that restrictions should be in accordance
with law, but rather that they may be imposed on the basis of rele-
vant law. The restrictions of human rights imposed on the basis of
law should serve a legitimate aim and should be proportionate to
the aim pursued. Since the restrictions of human rights should be
imposed by law, they may not be carried out on the basis of regu-
lations adopted by the Government of Georgia, unless they stem
directly from existing legislation.




a)

b)

c)

The Government of Georgia invoked two main arguments for initi-
ating the declaration of a state of emergency: the threat of the un-
controlled internal spread of the coronavirus; and the low degree of
compliance among the population with governmental recommen-
dations. The first argument regarding the threat of the uncontrolled
internal spread of the virus may have been questionable in terms of
the existence of immediate risks posed by COVID-19 at that partic-
ular time, and the second argument that there was a low degree of
compliance among the population with recommendations (instead
of compulsory rules) is not convincing. The declaration of the state
of emergency and the imposing of human rights restrictions therein
is not the only means of increasing compliance with measures of a
recommendatory character. The restrictions of human rights should
instead have been imposed on the basis of relevant laws that are
legally binding.

In restricting human rights during the state of emergency, the Pres-
ident of Georgia acted in compliance with the international and Eu-
ropean human rights treaties. In particular, none of the absolute
rights provided for in the ICCPR and the ECHR were restricted by the
President of Georgia. Therefore, the restriction of these rights does
not pose any problem with respect to compliance with internation-
al and European human rights treaties.

The President of Georgia acted mainly in compliance with the con-
stitutional provisions in restricting human rights. The Presidential
Decree restricted mostly those rights that are expressly permitted
under Article 71(3) of the Constitution. However, the Decree still
raised at least two legal problems.

Firstly, during the state of emergency, the right to education was
restricted on the basis of Article 26 of the Constitution, which gov-
erns the freedom of labor, the freedom of trade unions, the right to



strike, and the freedom of enterprise. Restricting the right to educa-
tion on the basis of constitutional provisions which have nothing to
do with this right, while not doing so on the basis of Article 27 of the
Constitution, which directly deals with the right to education, may
seem unusual. However, this approach may be explained by the fact
that under Article 71(3) of the Constitution of Georgia, the right to
education may not be restricted under the Constitution during a
state of emergency.

Secondly, although the human rights that were restricted during
the state of emergency were listed in Article 1 of the Presidential
Decree, the reasons for restricting the right to a fair trial (with court
hearings on criminal cases to be carried out remotely only) under
Article 7 of the Decree are questionable. Placing the provision on
the restriction of the right to a fair trial in a different part of the
Presidential Decree that does not deal with the restrictions of hu-
man rights may be explained by the fact that Article 31 of the Con-
stitution (procedural rights) that covers the rights to a fair trial may
not be restricted during the state of emergency.

The implementing measures provided for in the regulations of the
Government mainly stem from the restrictions laid down in the De-
cree of the President. However, at least one problem relating to
the regulations of the Government on declaring quarantine and
curfew has been identified. Specifically, in her television address to
the nation to declare the state of emergency on 21 March 2020,
the President of Georgia clearly pointed out that “the measures
provided for in the Decree include neither complete quarantine,
nor declaring curfew.” Despite this, in order to implement the Pres-
idential Decree in the context of the freedom of movement, the
Government of Georgia declared both a quarantine regime and a
curfew. Therefore, the measures taken by the Government of Geor-
gia, such as declaring a quarantine and curfew, were questionable
as these measures and the statement of the President of Georgia of
21 March 2020 were not consistent.




e) Analysis of the developments from the moment of the declaration
of the state of emergency until its expiration makes it clear that the
Law of Georgia on the State of Emergency was of no or little use in
practice. This may be explained by the limited measures laid down
in the Law and the irrelevance of these measures in the context of
an actual epidemiological situation. Bearing in mind the fact that
the Parliament adopted a special law governing the state of emer-
gency, it is important to adapt the Law on the State of Emergency to
the relevant challenges, including epidemiolocal situations.

It is recommended:

a) to strictly adhere to the constitutional framework when restricting
human rights within a state of emergency, namely with regard to
the right to education (Article 27 of the Constitution) and procedur-
al rights (Article 31 of the Constitution) that may not be restricted
during a state of emergency; and

b) to reflect in the Law on the State of Emergency epidemic and pan-
demic situations, to lay down specific restrictive measures applica-
ble to epidemics and/or pandemics, and to define the powers and
the limits of the relevant authorities in restricting human rights.

The amendments to the Law on Public Health adopted on 22 May 2020 raised
at least two legal problems. Firstly, the Law does not specifically define the ob-
ject, content, and limits of the restriction of the constitutional rights and fully
grants to the executive authorities the discretion to restrict human rights. The
reference in the Law on Public Health that certain rights may be restricted is
not sufficient as it fails to meet the requirements of clarity and foreseeability.
It is necessary that the Law specifically defines the object, content, and limits
for the restriction of the rights concerned. While the Law should lay down the
object, content, and limits of restrictions of the rights concerned, the Gov-



ernment may be authorized to define the ways and means of restricting the
relevant right. Secondly, the Law on Public Health grants the Government of
Georgia the right to define rules different from the regulations set by the Par-
liament of Georgia. Therefore, the Law empowers the Government to impose
restrictive rules which differ from/contradict the will of the legislator and the
norms stipulated by law.

It is recommended that:

a) the Law on Public Health specifically defines the object, content, and
limits regarding the restriction of the rights concerned; and

b) the part of the Law on Public Health that grants to the executive au-
thorities the right to define rules different from the regulations set
by the Parliament of Georgia is abolished.

During the pandemic, the Government of Georgia, in general, has imposed
restrictions proportionate to the legitimate aims of the protection of public
health and the rights of others. However, some specific problems have been
identified.

The isolation (quarantine or self-isolation) of a person, putting him/her under
the effective control of the State, affects their right to liberty and security.

a) The right to initiate proceedings through which the lawfulness of
his/her detention is decided is an important mechanism for the
protection of the right to liberty and security. However, an effective
mechanism to protect the right to liberty and security in the con-
text of isolation (quarantine and self-isolation) seems to be missing
in the Georgian legislation. It is important that the lawfulness of
a person’s placement in isolation be decided as soon as possible,
and should definitely be done before the period of isolation expires.




Therefore, there is a need to establish an accelerated procedure
under the Law of Georgia on Public Health according to which the
lawfulness of the placement of a person in isolation (quarantine or
self-isolation) is decided. To clarify, deciding on the lawfulness of
isolation within 48 or 72 hours would be a proportionate time.

b) Apart from laying down a provision in the Law of Georgia on Public
Health on the right to appeal, it is important that persons placed
in isolation be provided with relevant information about appealing
against the decision taken against them. Therefore, it is important
to not only lay down the right to appeal the lawfulness of isolation,
but also to put in place a corresponding mechanism and an efficient
procedure. The Government is thus expected to guarantee that this
right is not merely theoretical, and that it is practical and effective.

c¢) The decision of the Government to give priority to the application
of self-isolation over quarantine was a welcoming development. To
clarify, from 21 October 2020, citizens of Georgia with a positive
PCR test result were subject to self-isolation instead of quarantine
after arriving in Georgia.

d) The amendment of the government regulation specifying the list
of persons who may be put in self-isolation was welcomed. Howev-
er, in order to avoid an overly narrow interpretation of the special
circumstances/social factors in practice justifying that a person is
assigned to quarantine, it is recommended to prescribe a longer, al-
beit not exhaustive, list of special circumstances/social factors. The
list may also include, for example, pregnant women and women
who are breastfeeding, persons with underlying health conditions,
and persons older than 60 years of age.

It is recommended:

a) to establish an efficient judicial and administrative mechanism for
appealing the lawfulness of placing a person in isolation, which is
decided as soon as possible (preferably within 48 to 72 hours), but
definitely earlier than the period of isolation expires. It is also rec-



ommended that the mechanism is constructed with the notion in
mind that a person placed in isolation should have access to the rel-
evant administrative body and/or court remotely;

b) to provide persons placed in isolation with the relevant information
about appeals against the decision taken; and

c) to lay down a longer, albeit not exhaustive, list of categories of per-
sons who may be put into self-isolation instead of quarantine such
as pregnant women and women who are breastfeeding, persons
with underlying health conditions, and persons older than 60 years
of age in the Law of Georgia on Public Health.

The restrictions imposed by the Government of Georgia during the
state of emergency were mostly proportionate to the exigencies of
the situation.

The restrictions on the freedom of movement before and after the
state of emergency are provided for in the relevant regulations of
the Government. However, bearing in mind that the Constitution
of Georgia expressly refers to “law” in Article 14 of the Constitu-
tion (the freedom of movement), the restriction should thus be laid
down in law, rather than in the regulations adopted by the Govern-
ment. Therefore, it is important that the relevant laws, for example
the Law on Civil Safety or the Law on Public Health, specifically de-
fine the object, content, and limits for restriction of the freedom of
movement. Although an amendment to the Law on Public Health
was made on 22 May 2020 stating that, inter alia, a restriction on
the movement of persons may be imposed, it does not meet the
relevant requirements of clarity and foreseeability. The restriction
of the freedom of movement pursued the legitimate aim of the pro-
tection of public health and/or the rights and freedoms of others.
Ultimately, the restrictions imposed by the Government should, in
general, be regarded as proportionate to the aim pursued.




c)

In terms of the equal treatment of foreigners and citizens of Geor-
gia in the context of the freedom of movement, it is difficult to
explain why the citizens of Georgia who travelled to five specific
countries classified as ‘safe’ and returned back to Georgia were still
subject to quarantine, unlike the citizens/permanent residents of
those countries who entered Georgia. Therefore, a problem regard-
ing the equal treatment of foreigners and citizens of Georgia was
identified.

It is recommended that the relevant laws of Georgia specifically define
the object, content, and limits regarding restrictions of the freedom of
movement.

a)

b)

The restriction of the right to private and family life in the context
of penitentiary institutions (the restriction of the right to visitation)
was imposed in Georgia on the basis of the relevant provisions of
the Law on Public Health and the Order of the General Director of
the Special Penitentiary Service of the Ministry of Justice of Geor-
gia. Therefore, the lawfulness of the restriction imposed is not
doubted. The restriction imposed pursued the legitimate aim of the
protection of public health and/or the protection of the rights and
freedoms of others. The Government of Georgia struck a fair bal-
ance between the relevant interests and, thus, the restriction was
proportionate to the legitimate aim. Therefore, the restriction im-
posed by the Georgian authorities in the context of the restriction
of the right to visitation complied with the relevant international
and European human rights standards.

Although the discretion of the State to impose relevant restrictions
to prevent the spread of COVID-19 is not doubted, there was no ra-
tionale behind the adoption of the Decree of the President of Geor-
gia of 21 March 2020 in the context of penitentiary institutions.
Even without this part of the Decree of the President, the Order of



the General Director of the Special Penitentiary Service of the Min-
istry of Justice of Georgia that was based on the relevant provisions
of the Law on Public Health would have been valid and sufficient
to impose the relevant restriction. The restriction on the right to
visitation imposed on the basis of the Law on Public Health and the
Order of the General Director of the Special Penitentiary Service
proves that ordinary legislation may have adequately addressed the
situation without declaring a state of emergency and imposing re-
strictions therein.

The limitation of the right to access public and personal information at a time
when no restriction was imposed on the freedom of expression and the right
to private life (the right to private and family life was only restricted in the
context of penitentiary institutions) was questionable. The Government did
not provide any justification about the necessity for the restriction of access
to public and personal information. Bearing in mind the fact that during the
state of emergency neither the Decree of the President nor the regulations of
the Government prescribed that the work of state institutions was suspend-
ed, the blanket restriction on access to public and personal information may
not be regarded as proportionate to the legitimate aim of protection of the
health of the population. Therefore, the limitation of the right to access to
public and personal information during the state of emergency is assessed
negatively.

a) Theamendment to the Law of Georgia on Public Health adopted on
22 May 2020 stated that the quarantine measures shall be “mea-
sures defined by this Law and/or the normative act adopted/issued
in accordance with this Law, which are temporarily used for the pro-
tection of the health of the population during a pandemic and/or
epidemic especially dangerous for the public health and which may




b)

imply a different regulation than those established by other norma-
tive acts of Georgia, including the temporary imposition of appro-
priate restrictions in connection with, inter alia, property.” The Law
on Public Health should not only define that the right to property
may be restricted, but it should also define the object, content and
limits of the restriction of the constitutional right to property.

At the time that this research was being finalized, the restriction on
the right to property has not been imposed in practice on the basis
of the Law on Public Health.

It is recommended that the Law on Public Health specifically defines
the object, content, and limits regarding restrictions of the right to
property.

b)

The principle of proportionality was, in general, respected, upon
an assessment of the severity of measures taken in the context of
the freedom of assembly during the state of emergency. However,
the prohibition on passengers using the front seat of the vehicle for
members of the same household may not have been justified.

Regarding the periods before and after the state of emergency, the
restrictions on the freedom of assembly were provided for in the
relevant regulations of the Government. However, bearing in mind
that the Constitution of Georgia expressly refers to “law” in Article
21 of the Constitution (the freedom of assembly), the restriction
should be laid down in law, rather than in regulations adopted by
the Government. Therefore, it is important that the relevant laws,
for example the Law on Civil Safety, the Law on Public Health, or
the Law on Assemblies and Manifestations specifically define the
object, content, and limits regarding restrictions of the freedom of
movement. Although an amendment to the Law on Public Health
was made on 22 May 2020 stating that, inter alia, the restriction
may be imposed “in connection with the gathering of persons for



c)

the purpose of holding social events,” this does not meet the rel-
evant requirements of clarity and foreseeability. The restrictions
of the freedom of assembly served the legitimate aims of the pro-
tection of public health and/or the rights and freedoms of others.
Moreover, the restrictions struck a balance between the relevant
interests and were proportionate to the legitimate aim.

The restriction of the freedom of assembly had an impact on the
freedom of religion. Although the Constitution of Georgia does not
allow for restrictions of the freedom of religion during a state of
emergency, this freedom, specifically its external dimension (forum
externum), may be restricted in ordinary situations. If there is a risk
of a virus spreading in the context of a religious gathering, then it is
important to take adequate measures to prohibit such gatherings.
If a restriction of the freedom of religion is imposed to prevent the
risk of spreading the virus, such a restriction should be applied to all
religious denominations without discrimination.

It is recommended that the relevant laws of Georgia specifically define
the object, content, and limits regarding the restriction of the freedom
of assembly.

The restriction imposed whereby the wearing of face masks be-
came mandatory for public transport drivers, passengers using
public transport, and persons in enclosed public spaces was pro-
portionate to the legitimate aim pursued.

The suspension of teaching on the basis of Article 26 (freedom of la-
bor, freedom of trade unions, right to strike, and freedom of enter-
prise) of the Constitution instead of doing so under Article 27 (the
right to education and academic freedom) raises some questions. It
has been argued that the reason for restricting the right to educa-




tion on the basis of Article 26 of the Constitution instead of doing
so under Article 27 of the Constitution (the right to education) was
that the Constitution of Georgia does not allow for the restriction
of Article 27 of the Constitution during a state of emergency. This
leads to a conclusion that the restriction of the right to education
under the Decree of the President of Georgia was unlawful.

c) Although no restriction of the right to education is permitted under
the Constitution of Georgia during a state of emergency, the right to
education may be restricted in ordinary situations. The right to edu-
cation was restricted both before and after the state of emergency
was imposed by the Government of Georgia under its regulations.
Bearing in mind that the Constitution of Georgia expressly refers
to “law” in Article 27 of the Constitution (the right to education),
it is argued that the restriction should be laid down in law, rather
than in the regulations adopted by the Government. Therefore, it
is important that the relevant laws, for example the Law on Civil
Safety, the Law on Public Health, or the laws governing education
specifically define the object, content, and limits regarding restric-
tions of the right to education. However, the Government may be
authorized to define the ways and means of restricting the right to
education. As for the legitimate aim of imposing a restriction on the
right to education, the protection of public health and the rights
and freedoms of others were the legitimate aims pursued. The
restriction of the right to education before and after the state of
emergency was, in general, proportionate to the aim of protecting
the health and the rights of others. However, the proportionality of
the restriction treating two groups of pupils (1%%-6" years, and 7t-
12t years) differently was questionable.

It is recommended that the relevant laws of Georgia specifically define
the object, content, and limits regarding restrictions of the right to ed-
ucation.



a) The President of Georgia could not legally restrict Article 31 (pro-
cedural rights) of the Constitution that covers the right to a fair
trial during a state of emergency. Therefore, the restriction of the
right to a fair trial during the state of emergency by the President of
Georgia should be considered unlawful.

b) The legislation of Georgia, namely the Law of Georgia on Public
Health, lays down the relevant legal basis for imposing restrictions
in response to the epidemiological situation. Although the Recom-
mendation of the High Council of Justice did not refer to the above
article of the Law on Public Health, it could have been used as a
basis for the legitimate restriction of the right to a fair trial provided
that all the other conditions laid down in Georgian legislation and
the international and European human rights treaties were met.

c) Since the purpose of conducting court hearings remotely (instead
of in the courtroom) was to prevent the spread of the coronavirus,
the restriction of public hearings of courts would not be a mea-
sure proportionate to the legitimate aim of the protection of public
health.

One of the fundamental questions to answer in this research is whether it was
necessary to declare a state of emergency in Georgia and to impose human
rights restrictions therein, or whether human rights restrictions could have
been imposed on the basis of ordinary legislation (as distinguished from state
of emergency legislation).

Although the Government of Georgia was permitted under the ICCPR
and the ECHR to impose restrictions to protect public health and the rights
of others under ordinary legislation, it has been argued that when the Gov-
ernment confronted the threat of the uncontrolled internal spread of the
coronavirus and was faced with a low degree of compliance among the pop-
ulation with the governmental recommendations and thus considered it




necessary to adopt extensive restrictions of human rights to counter these
challenges (March 2020), the legislation of Georgia did not lay down an ap-
propriate legal framework for the imposition of such restrictions of human
rights in the context of an epidemiological crisis. Neither the Law on Public
Health nor the Law on Civil Safety or any other relevant legislation laid down
restrictions of human rights that could be imposed in the event that the epi-
demiological situation deteriorated. The existence of the relevant legislation
serving as a legal basis for imposing the necessary restrictions would have
avoided the need to declare a state of emergency and impose human rights
restrictions therein.

Therefore, the lack of an appropriate legal framework that would have
allowed for the restriction of the relevant rights and freedoms under the or-
dinary legislation triggered the application of the constitutional mechanism
of restricting human rights during state of emergency. Had the relevant leg-
islation been in place, the President of Georgia would not have declared the
state of emergency and imposed human rights restrictions under Article 71 of
the Constitution.

The analysis makes it clear that it is important that an appropriate legal
framework be developed in Georgia for the imposing of human rights restric-
tions not only in ordinary situations, but also in extraordinary situations, such
as a state of emergency, in order to fight epidemiological threats adequately.
The corresponding measures to be applied in ordinary and extraordinary situ-
ations (i.e., a state of emergency) should be clearly defined. On the one hand,
the legislation should lay down measures and restrictions that may be im-
posed in ordinary situations when there exist epidemiological threats. Among
others, the Law on Civil Safety, which is supposed to be applicable in ordinary
situations where there exists an epidemiological threat, should be further
developed to reflect the relevant challenges. On the other hand, the legal
framework applicable during a state of emergency should also be developed.
This need was made clear by the deficiencies exposed in the Law on the State
of Emergency, which was hardly applied during the state of emergency due
to its inadequate nature, particularly with regard to epidemiological threats.



It is recommended to develop an appropriate legal framework for the
imposing of human rights restrictions not only in ordinary situations,
but also in extraordinary situations (such as a state of emergency) in or-
der to fight epidemic/pandemic threats adequately, with human rights
and freedoms given full consideration.

A state has an obligation to provide the general public with objective informa-
tion about any threats posed to the health and lives of the population as well
as justifications for human rights restrictions. The general conclusion here is
that the public in Georgia have been well informed about both the situation
relating to COVID-19 and the threats posed by the spread of the virus. The
work of the Government in this regard should, in general, be assessed posi-
tively. However, when it comes to the obligation of the Government to pro-
vide the public with relevant explanations and justifications for human rights
restrictions imposed, there is still room for further improvement.

It is recommended that the Government improves its practice of pro-
viding the public with relevant explanations and justifications for hu-
man rights restrictions imposed, including on the proportionality of
relevant measures.

Since the existence of a state of emergency is a fundamental precondition for
a derogation from human rights obligations under the ICCPR and the ECHR,
after the expiration of the state of emergency in Georgia on 22 May 2020, the




Government of Georgia was not legally empowered to maintain the deroga-
tions it had made during the state of emergency and, moreover, could not ex-
tend the derogations under Article 4 of the ICCPR and Article 15 of the ECHR
on the right to a fair trial.

It is recommended that the Government of Georgia withdraws the der-
ogations made under Article 4 of the ICCPR and Article 15 of the ECHR.

Sanctions for the violation of human rights restrictions imposed during the
pandemic should be proportionate to the seriousness of the act committed.
Pertinently, at least two problems have been identified in the context of sanc-
tions. Firstly, the President of Georgia has the power to restrict certain human
rights during a state of emergency, but has no power to establish sanctions
for violations of the state of emergency. Secondly, some questioned the pro-
portionality of the sanctions. It is clear that there should have been some
gradation of administrative or criminal offences for the national court to apply
bearing in mind the individual circumstances of the given case, the serious-
ness of the offence, and the damage caused, but no such gradation exists in
Georgia.

It is recommended that:

a) sanctions for violations of a state of emergency be established by
the administrative and criminal legislation of Georgia only and not
by decrees of the President of Georgia; and

b) sanctions established under national law for violations of the state
of emergency legislation and ordinary legislation should bear in
mind the individual circumstances of the case, the seriousness of the
offence, and the damage caused.



a) Both the normative and administrative acts of the Government of
Georgia may be appealed before courts of general jurisdiction and
the Constitutional Court of Georgia. However, examining such ap-
peals on the basis of the standard timeframe during the state of
emergency may have made judicial control impractical and thus
rendering futile both the prevention of unlawful or disproportion-
ate normative and administrative acts of the Government and the
protection of human rights.

b) The role of the Constitutional Court of Georgia is particularly im-
portant in this regard. Since the moment of the outbreak of the
COVID-19 pandemic, there have been 15 applications filed with the
Constitutional Court of Georgia relating to the lawfulness and pro-
portionality of human rights restrictions imposed during the pan-
demic, none of which have been decided on the merits.

It is recommended to establish relevant guarantees for effective judi-
cial control over interferences in human rights by the Government and
the national law of Georgia should lay down shorter terms for exam-
ining appeals regarding the lawfulness and proportionality of the deci-
sions of the Government.







